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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 418 (I) / 2009 

 Md. Mafiz Ali, 
 Son of Osman Ali 
 R/O vill. Itakhola 
 P.O. Itakhola 
 Dist. Sonitpur, Assam..........................Claimant.  
 
   -Versus- 
 

1.  Shri Rajesh Pradhan  
S/O Bir Bahadur 
Vill- Balchipara Morabhorali, 
P.O. Tezpur, 
Dist. Sonipur, ASSAM 

2. Mrs. Kanti Das, 
W/S Sri Munindra Sharma, 
Vill- Balijan 
P.S. Dhekiajuli, 
Dist. Sonitpur, Assam. 

3. Sri Mohan Chetry, 
Son of Lt. Bishnu Bahadur Chetry, 
Vill- Balchipara Morbharali, 
P.O. Tezpur, 
Dist. Sonitpur, Assam. 

4. HDFCS Insurance Co. Ltd. 
Cover Note No. VC 01335572 
No. AS12D/2988. 

5. The Oriental Insurance Co. Ltd. 
Tezpur Branch 
Policy No. 321202/31/2009/451 
Valid up to 15-05-2009. 
 

ADVOCATES APPEARED 

 

For the claimant   :-  Mr. N. Islam, Advocate. 

For the O.Ps. No.1, 2 & 3   :-  Ex-parte. 
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For the O.P. 4.   :- Mr. S.K. Singh, Advocate. 

For the O.P. 5   :- Mr. S. Acharjee, Advocate. 

Date of Argument   :-12-06-2017 

Date of Judgment   :-20-06-2017 

 

    J U D G E M E N T 

 

  This is a case u/s 166 of MV Act. filed by Md. Hafiz Ali for grant of 

compensation on account of injuries sustained by him in a motor vehicle 

accident. 

1.          The brief fact of the case is that on 28-12-2008 while the claimant 

was proceeding towards Tezpur from Guwahati in a vehicle bearing No. AS-12-

D/2988 (Tata Indica) at that time one Maruti Van bearing No. AS-01-AD/9749 

was coming from Tezpur side and the vehicle Tata Indica bearing No. AS-12-

D/2988 hit the Maruti Van bearing No.AS-01-AD/9749 at Kathanibari over NH-52. 

Due to the alleged accident, the claimant sustained grievous injury on his person 

and he was admitted to Kanaklata Civil Hospital, Tezpur and thereafter he took 

treatment in different other Hospital. He has spent huge amount for his 

treatment. The said accident took place due to rash and negligent driving by the 

driver of both the vehicles bearing Nos.AS-12-D/2988 and AS-01-AD/9749. 

Hence, this case claiming compensation by the claimant amounting to Rs. 

15,00,000/-for vehicular accident. 

2.  Against the claim petition, the O.P.i.e.H.D.F.C.ERGO General 

Insurance Co. Ltd. has submitted their written statement wherein it is stated that 

the duty of the driver while driving vehicle is to exercise caution including 

reasonable care and intelligence to appreciate probable danger. If the driver  

fails to appreciate danger and fails to take reasonable caution while driving  and 

as a result of which the accident occurs, then only he is guilty of the accident.  

3.           It is further stated that the claimant/injured was travelling in 

vehicle bearing No. AS-12-D/2988 (India DLS) as a passenger by paying fare, but 

the vehicle in question was insured as private vehicle and as per the terms and 

conditions of the insurance policy, the said vehicle cannot be used for hire and 

reward. The vehicle was plied by violating the terms and conditions of the 

insurance policy and hence, opposite party i.e.H.D.F.C. ERGO General Insurance 
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Co. Ltd. being the insurer of the said vehicle is not liable to pay any 

compensation.  

4.             It is also stated in the written statement that the accident 

occurred due to rash and negligent driving by the driver of the vehicle bearing 

No. AS-01-AD/9749 ( Maruti Van) and not due to negligence or fault of the driver 

of the Indica Car bearing No.AS-12-D/2988. The vehicle bearing No. 01-AD-9749 

was alone responsible for the alleged accident, for which, O.P. i.e. H.D.F.C. 

ERGO General Insurance Co. Ltd. is not liable and prayed to dismiss the claim 

petition.  

5.  The O.P.No.5 i.e.Oriental Insurance Co. Ltd. insurer of the vehicle 

bearing No. AS-01-AD/9749 (Maruti Omni) also submitted written statement 

wherein it is stated that the claim is vague, fanciful, imaginary, highly speculative 

and without any cogent reason or basis to arrive at a claim figure as high Rs. 

15,00,000/- only. Hence, being untenable under law and equity deserves to be 

dismissed. 

6.            It is not admitted by the O.P. 5 that the vehicle bearing No.AS-01-

AD/9749 (Maruti Omni) owned by the O.P.NO. 3 and driven by the driver of the 

said vehicle was involved in the accident. It is also not admitted by the O.P.NO.5 

that due to the alleged accident, the claimant sustained grievous injuries on his 

body and the claimant spent huge amount of money for his treatment in different 

hospital. It is further stated that the claimant himself admitted in his claim 

petition that the vehicle bearing No. AS-12-D/2988 i.e. Indica Car hit the Maruti 

Van bearing No.AS-01-AD/9749 at Kathanibari. Hence, the alleged accident 

occurred due to rash and negligent driving by the driver of the vehicle bearing 

No. AS-12-D/2988 ( Indica DLS) and not the vehicle bearing  No.AS-01-AD/9749 

( Maruti Van). As such, the O.P. No. 5 has no any liability and prayed to dismiss 

the claim petition with cost. 

7.  The notice was issued to O.P. No.1, 2 and 3.Though notices were 

served to them, but the O.Ps. No.1, 2 and 3 did not contest the case by filing 

written statement. So, the case was proceeded Ex-parte against them.   

8.   On the aforesaid, pleadings following issues were framed-  

1. Whether the alleged accident took place due to rash and negligent 

driving by the driver of the Vehicle No. AS-12D/2988 (Indica DLS) and 

AS-01-AD/9749 ( Maruti Van ) ? 
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2. Whether the claimant is/ are entitled to any compensation and if yes, 

what will be the quantum of compensation and by which of the 

respondents this amount shall be paid ?  

9.  I have heard argument advanced by Learned Counsel for both  

sides. I have also perused the documents available in the record. 

Issue No. 1 and 2  

10.  The claimant was examined in the case as CW-1 who deposed in 

his evidence that on 28-12-2008 while he was proceeding towards Tezpur with 

the Tata Indica vehicle from Guwahati bearing No.AS-12-D/2988 and when he 

reached at Kathanibari village, another vehicle bearing No. AS-01-AD/9749 hit 

the vehicle in which the claimant was travelling for which the claimant sustained 

grievous injuries on his person. There was fracture on his right hip joint and 

fracture of left Zygomatic Arch and he was admitted to Skylark Hospital on 31-

12-2008 and operation has been done. After that he was regularly taking 

treatment under Dr. Dhrubajyoti Deka and Dr. Abdul M.A. After some days it was 

also found loss of Lumber Lordosis mostly due to muscular Spasm. For his 

treatment he spent huge amount of money. Due to the alleged accident he was 

not in a position to do his normal work. The Doctor after examining him assessed 

40% of permanent disability and due to the said disability he could not engage 

himself in business of contract for selling vegetables as he was doing earlier. 

Though he spent about 3,00,000/- for his treatment but most of his medical 

documents were lost and Xerox copies of some documents were produced in this 

case. The claimant also stated that he is still under treatment and due to 

financial crisis he could not take proper treatment. At the time of alleged 

accident, he was 26 years of age doing work under contractor and his monthly 

income was Rs. 7,000/-. After the accident one case was registered vide 

Thelamara Police Station case No. 01/2009 U/S- 279/338/304(A) IPC. 

11.  In support of his case, the claimant exhibited some documents- 

 Ext. 1 to 1(1) Form 54. 

 Ext. 2 FIR . 

 Ext. 3 Discharged Certificate of Kanaklata Civil Hospital. 

 Ext. 4 Discharged Certificate of Skylark Hospital.  

 Ext. 5 Treatment memo of Dr. Abdul M.A. Bombay. 

 Ext. 6 to 6(2) Report CT Scane and X-ray Report.  
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 Ext. 7 to 7(7) cash memos. 

 Ext. 8 to 8(6) travelling expenditure.   

 Ext. 9 to 9(1) Disability Certificate. 

 Ext. 10 to 10(1) Photograph. 

 Ext. 11 Pan Card. 

12.  In his cross-examination CW-1 has replied that he was travelling 

in Indica Car bearing No.AS-12-D/2988. He had hired the vehicle to travel from  

Guwahati to Tezpur. Apart from him there were other passengers also travelling 

in the Indica Car who had shared hire charge along with him. The accident 

occurred due to fault of Maruti Van, the driver of the Maruti Van died on the 

spot. His claim is against the owner and insurance company of Maruti Van 

bearing No.AS-01-AD/9749. 

13.          It is pertinent to say here that earlier insurer of the vehicle bearing 

No. AS-01-AD/9749 ( Maruti Van ) did not submit the written statement. As such, 

the case was proceeded Ex-parte against the O.P. i.e. Oriental Insurance Co. Ltd. 

After delivery of Judgment, the O.P. No. 5 i.e. Oriental Insurance Co. Ltd. filed a 

petition allowing the company to submit the written statement by vacating the 

Ex-parte order and accordingly one Misc. Case was registered vide No. 29/16 and 

the case was restored to file by allowing the petition of the Oriental Insurance 

Co. Ltd. by giving chance of cross-examination to the witnesses. Accordingly, 

CW-1 was cross-examined by the Oriental Insurance Co. Ltd.  and in his cross-

examination, CW-1 replied that  the accident took place because of the fault of 

both the  vehicles. He was a passenger in AS-12-D/2988 and there were other 

passengers also. In his written evidence also he had stated that both the vehicles 

were responsible for the accident. The witness further stated that both the 

vehicles were driven in a rash and negligent manner. It was a head on collision.  

14.  It also appears from Ext. 1 and Ext. 1(1) i.e. Accident Information 

Reports that the accident occurred on 28-12-2008 at about 4-30 p.m. on N.H. 52 

near Kathanibari village and both the vehicles bearing No. AS-01-AD/9749 

(Maruti Van) and another vehicle bearing No.AS-12-D/2988 (Indica Car) were 

involved in the alleged accident. The driver of Maruti Van has been expired on 

the spot and one Md. Mafiz Ali sustained injury on the alleged accident. The 

alleged Maruti Van was insured with the Oriental Insurance Co. Ltd. vide policy 

No. 321202/31/2009/451 valid up to 15-05-2009 and another vehicle i.e. Indica 
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Car was insured with HDFCs vide Motor vehicle cover Note No.VC-01335572 valid 

up to 12-05-2009. It transpires the accident occurred during subsistence of the 

policies of the vehicles. It also reveals from Ext. 1(1) that there was a collision in 

between Maruti Van bearing No.AS-01-AD/9749 and Indica Car bearing No.AS-

12-D/2988 near Kathanibari village. As a result, Nagen Ch. Das driver of Maruti 

Van died and 6 persons were injured in the said case. Ext. 2 is the FIR lodged by 

one Debananda Mahanta , ASI of police, Thelamara P.S. from which, it also 

reveals  that on 28-12-2008 at about 4-30 P.M. there was a collision in between 

one Maruti Van bearing No.AS-01-AD/9749 and Indica Car bearing No.AS-12-

D/2988 on NH-52 near Kathanibari village.  As a result, one Nagen Ch. Das driver 

of Maruti Van died on the spot and 6 persons including the present claimant Md. 

Mafiz Ali was injured in the said accident and both the vehicles were damaged 

badly.   

15.   It transpires from the documents available in the record as well 

as the claim petition and the evidence of claimant, both the vehicles were 

involved in the accident. As such, insurer of both vehicles are liable to pay 

compensation. 

16.           In view of the above discussion, on the basis of evidence and 

materials on record, I have come to the conclusion that due to rash and 

negligent driving of the driver of both the offending vehicles, the said accident 

took place for which the claimant sustained grievous injuries on his person and 

the claimant is entitled to get the compensation from the insurer of both the 

vehicles i.e. O.P.No.4 and O.P.No.5.  Accordingly, issue No. 1 and 2 are decided 

in favour of the claimant.  

17.  Regarding compensation, it is seen from the record that the 

claimant stated that due to the alleged accident, he has sustained grievous 

injuries for which his right hip joint was fractured and fracture of left Zygomatic 

Arch and after examining the claimant, the Doctor assessed 40% permanent 

disability. One medical report vide Ext. 9 is available in the record, from which it 

reveals  that the board  of Doctors after examining the claimant Md. Mafiz Ali 

assessed that he has 40% permanent disability but none of the Doctors has  

been examined to prove the certificate  vide Ext. 9. From Ext. 9, it cannot be 

ascertained who were the Doctors examined the claimant. The name of the 

Doctors are not available in Ext. 9 and they have also not examined in this case. 
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Under such circumstances, Ext. 9 cannot be considered in this case. It can be 

said that the injuries sustained by the claimant be treated as grievous injuries. 

Though there is no documents available in the record to calculate how many 

days the claimant was out of work, but it reveals that he was admitted in the 

hospital and his right hip joint was fractured. As there was dislocation of right hip 

joint, definitely he had confined to bed for some days, may be for 7/8 months. 

According to the claimant, at the time of accident he was sub-contractor and his 

monthly income was Rs.7,000/- but no any documents has been produced by the 

claimant to prove his monthly income. As such, Notional income of Rs. 5,000/- be 

fixed for the monthly income of the claimant. So, loss of income due to his 

treatment can be assessed to Rs. 5,000/- X 8 = 40,000/-. Though  the claimant 

stated that due to the accident he incurred the expenditure of Rs. 3,00,000/- but 

he has submitted medical documents along with vouchers/cash memos etc. 

amounting to Rs.3,926/- So, total pecuniary damage comes to Rs.3,926 + Rs. 

40,000/- = Rs.43,926/-. 

18.           In regard to non pecuniary damage, the claimant has suffered 

definitely pain and agony at the age of 26 years due to accident. So, an amount 

of Rs.10,000/- is awarded for pain and suffering and another amount of Rs. 

10,000/- is also awarded for loss of amenities and for other incidental expenses 

including conveyance, attendance etc. another Rs. 10,000/- is awarded . 

19.           Therefore, total compensation comes to Rs.43,926/- + Rs. 

10,000/- + Rs.10,000/- +Rs. 10,000/- = Rs.73,926/- ( Rupees seventy  three  

thousand nine  hundred twenty six) only.  

 

         O R D E R  

    

           In the result, the claim petition is allowed, awarding Rs. 

Rs.73,926/- ( Rupees seventy  three  thousand nine  hundred twenty six) only 

with interest thereon @ 6 % per annum from the date of filing of evidence  i.e. 

on 29.07.2015 till full and final realisation. The O.P.4 i.e. H.D.F.C. ERGO General 

Insurance Co. Ltd. and O.P.No.5 i.e. Oriental Insurance Co.Ltd. are directed to 

make payment of 50% each of the aforesaid amount within a period of 30 days 

from the date of receipt of order by way of account payee cheque in the name of 

claimant through the Tribunal.  
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    Given under my hand and seal on this 20th day of June, 2017. 

 

Dictated and corrected by me. 

         
        ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.             Sonitpur, Tezpur.  


