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HIGH COURT FORM NO. (J)2

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur
In The Court of the Munsiff No. 1, Tezpur, Sonitpur

Present  : Smt. G. Rabha, AJS

___Thursday, the _    14th day of  March’2012  

Title Suit no:  50 /2004

1.  Mr. Surya Prabha Sethia                                   plaintiff

- Versus –

1.  Mr. Sohanlal Chandok

2. Punyabrata Dev Goswami                                                            Defendant

This Suit coming on for final hearing on(1)     24-2-2012

(1) Give date or dates, in the presence of

Mr.    T. C Khaitri  ,              Senior Advocate

Plaintiff(s) /

Petitioner(s)

Advocate(s) /

Pleader(s)

for

                                                                                

Mr.   J. Bhaisya,                Advocate

Defendant(s) /

Opposite Party

Advocate(s) /

Pleader(s)

for
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and having stood for consideration to this day     14-3-2012          the Court 
delivered the following Judgment:-

Judgment

1. The suit at hand has been instituted under the Assam Urban 

Rent Control Act,1972, for eviction of tenant and for recovery 

of arrear rents

2. The description of the rented premises as per schedule in the 

plaint is mentioned as:

One Assam type room in the eastern side under 

Dag  no:  1180  and  patta  no:  296  bearing 

municipality  holding  number:2465,  Ward  no-9, 

Tezpur, N.C. road.

3.  The factual matrix of the plaintiff’s case as per his plaint, is 

that, he  became owner of the suit land by virtue of sale deed 

no. 680/2003 executed by legal heirs of Late Ajay Basu, the 

original  owner  and  pattader  of  the  suit  land.  The  plaintiff 

further  pleaded that   after  the  purchase  of  the  suit  land he 

became landlord and defendant no.1 became tenant under him, 

in lieu of monthly rent of Rs. 500/-, for business purpose. The 

plaintiff stated in his plaint that to his utter surprise he found 

that defendant no.1 had sub-let the tenant room to defendant 

no.2 in violation of tenancy agreement entered with late Ajay 

Base. Thus the defendant no.2 has no legal right to occupy the 

suit room and he is liable to be evicted. The plaintiff further 

pleaded bonafide requirement  for  the suit  premises to  open 

business  for  his  sons.  Hence  this  suit  has  been  filed  with 

prayer for eviction of tenant and for recovery of arrear  rents.
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4. The  defendant  no.1  and  2  had   filed  two  separate  written 

statement. The case of the defendant no.1 as per his written 

statement submitted that he was  inducted as tenant under Late 

Ajay Basu during his life time and he use to run cloth shop in 

the  suit  premises.  Defendant  no.1  pleaded  that  when  he 

suffered loss in his cloth business,  he could not  sustain his 

business  and  gave  the  suit  premises  to  DW-2 to  run  spice 

business.  Defendant  no.1 denied that  he had sublet  the suit 

premises to defendant no.2.

5. The   defendant  no.2   appeared  and   filed   his   written 

statement, wherein   he  stated  that  there  is no  cause  of 

action for  the  suit, that the suit is  not  maintainable  in  its 

present  form  , the suit is   barred  by  wavier,  estoppels  and 

acquiescence. The defendant no. 2 has further stated that he 

was  inducted  as  a  tenant  by  the  original  owner  Ajay  Basu 

(now deceased) at the monthly rate of Rs.800/- p.m and not 

Rs.500/- p.m. The  defendant  categorically  denied  that the 

suit room was sublet by defendant no.1 and that he is an illegal 

occupier. The defendant alleged that the sale deed no. 680 is 

illegal and that he is not a tenant under the plaintiff. 

6. Considering the aforesaid pleadings  this Court had framed 

the  following issues –

i. Whether the suit is maintainable in its present from?

ii.  Whether the defendant is a defaulter in payment of rent 

of the suit premises ?
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iii.  Whether the defendant no.1 sublet the suit premises to 

the defendant  no.  2  or  whether  the defendant  no.2 was the 

tenant of original owner Ajoy Basu? 

iv. Whether  any  bonafide requirement  is  there  for the 

plaintiff     in  respect  of  suit  premises ?

v. Whether the defendant is liable to be evicted from the 

suit premises?

vi. Whether  the plaintiff  is  entitled  to  the  relief  as 

prayed  for?

7.  Plaintiff had examined two witnesses named

 PW-1Surya Prava Sethia

 PW-2 Lalit Kumar Sethia

8. He had  exhibited the following documents

Ext-1 Notice dated 19-9-03

Ext-2  Postal A/D card

Ext-3 and 4  Rent receipt

Ext-5  Registered Sale deed no: 680 dated  17-3-03

Ext-6 Registered rectification  Sale deed 19th July 2003.

Ext-7 Agreement deed

9. The defendant had  adduce two witnesses in support .

DW-1 Sohanlal Chandok

DW-2  Punyabrata Deva Goswami
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10. DISCUSSION  DECISION  AND  THE  REASONS 

THEREFORE:

Issue no.1

11. The defendant no.2 challenged the maintainability of the suit 

on two grounds. Firstly, that this suit is bad for misjoinder of 

necessary party. Secondly, this suit has been filed collusively 

between the plaintiff and defendant no.1. Learned counsel Mr. 

J.  Bhaisya  had  submitted  that  the  defendant  no.  2  was  in 

possession of suit premises before the execution of sale deed 

no. 680/2003, hence the defendant no. 1 has no locus standi to 

give no objection certificate for sale transaction any by giving 

the  certificate  the  defendant  no.  1  has  shown  through  his 

conduct that there was collusion. 

12. On the  other  hand the  learned counsel  of  plaintiff  Mr.  T.C 

Khairi had submitted that non-joinder of necessary party may 

effect the merit of the suit but mis-joinder of parties cannot 

render  the  suit  bad.  It  has  been  further  submitted  that  the 

defendant  has to prove the plea of collusion through cogent 

evidence which is a matter of fact.

13. In so far as the question of mis-joinder of party is concerned, 

the answer lies in Rule 9 to Order I CPC. The Code mandates 

that for misjoinder i.e for addition of parties, no suit shall be 

declared as not  maintainable.  Hence I  hold that  the alleged 

mis- joinder ( even if assumed to be proved) does not vitiate 

the suit.

14.  Now  let  us  come  to  the  second  question  as  regard 

maintainability.  In  this  context,  suffice  it  to  point  out  that 

maintainability of the suit depends upon admitted position of 

pleadings. It does not and cannot depend upon evidence. In the 
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above background, when I have looked into the plaint and the 

W/S,  I  do  not  find  that  the  suit  at  hand  is  barred  either 

expressly  or  impliedly  by  any  expression  of  law  or  by 

principles of procedural law. Hence I conclude that this suit is 

maintainable  in  its  present  form  and  decide  the  issue  in 

affirmative.

Issue no. ii and iii

15.  Both these two issues are analogous hence they are taken up 

together for convenient of discussion. In civil proceeding the 

intial burden lies on the plaintiff to prove the claim on basis of 

which he had sought for relief. Let us start with the evidence 

adduce  by  the  plaintiff  to  find  out  whether  he  is  able  to 

establish his case with cogent evidence. 

16. PW-1 has averred that Late Ajay Basu during his life time had 

rented out two rooms constructed over Dag no: 1180 and patta 

no: 296. PW-1 deposed that  his mother was tenant in one of 

the room situated on the western side and the eastern part was 

rented out to  Sohanlal Chandak arrayed as defendant no.1, 

where he was carrying out his business. That after the death of 

Ajay  Basu,  his  legal  heirs  Smti.  Pratim  Basu  (wife),  Sri. 

Abhijit  Basu (son), Soumitra Basu (son) and Smti.  Shomita 

Ghosh  (daughter)  had  inherited  the  suit  land  and  they  had 

made  an  offer  to  sell  the  suit  property  and  the  plaintiff 

accepted the offer. PW-1 and PW-2 averred that on 17-3-2003 

vide registered sale deed no: 680 PW-1 had purchased the suit 

land  and  but  there  was  some  mistake  in  description  of 

boundary, hence vide rectification deed no: 1307 dated 19-7-

2003, he had corrected the mistake in the description of suit 

land and thus became the absolute owner of the suit premises. 
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PW-1 and PW-2 had deposed in their deposition that  after the 

purchase of the suit land PW-1 became landlord and defendant 

no.1 became tenant under him, in lieu of monthly rent of Rs. 

500/-,  for  business purpose.  PW-1 deposed that  to his  utter 

surprise he found that defendant no.1 had sub-let the tenant 

room  to  defendant  no.2  in  violation  of  tenancy  agreement 

entered with late Ajay Base. PW-1 disclosed that the defendant 

no. 1 was served with advocate notice to quit and vacate the 

suit premises and to pay  arrear rent of  Rs. 3,500 from 17-3-

2003 to 31-10-2003 but the defendant no.1 had failed to pay 

the monthly rent from the month of March’2003  onwards and 

became  defaulter  in  the  eyes  of  law.  Learned  counsel  of 

plaintiff had submitted that since the defendant no.1 had sublet 

the  tenant  room  to  defendant  no.2,  violating  the  law  of 

tenancy, the defendant no.2 has no legal right to occupy the 

suit room and he is liable to be evicted.

17. During cross-examination the defence put suggestion that the 

defendant no. 2 had filed Title suit no. 14/2003 and hence this 

suit is barred by res-judicata. The learned counsel of defence 

tried to test the genuineness of the sale deed through cross-

examination.

 

18. DW-1 had deposed in his deposition that he was inducted as 

tenant under Late Ajay Basu and he use to run cloth shop in 

the suit premises. He further deposed that when he suffered 

loss in his cloth business, he could not sustain his business and 

gave the suit premises to DW-2 to run spice business.    

19. Per contra the defendant no.2 has deposed as DW-2  that he 

was given possession of the suit room by defendant no.1 by an 

agreement. DW-2 deposed  that  during the life time of Late 

Ajay Basu he had entered into an oral agreement to sale the 
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suit  land at consideration of Rs. 40,000/- and it  was agreed 

that on execution of registered sale deed he shall pay the total 

consideration  amount.  DW-2  categorically  denied  tenancy 

under the plaintiff.

20. I  have  considered  the  rival  consideration.  It  is  correctly 

pointed out by the learned counsel of defendant Mr. J. Bhaisya 

that in order to succeed in a claim for eviction under the Act it 

is incumbent upon the plaintiff to establish the relationship of 

landlord  and  tenant.  With  this  scenario,  when  I  have  gone 

through the evidence of plaintiff I have found that it was an 

admitted fact that the original owner of the suit premises was 

Late Ajay Basu and further the legal heirs of the Late Ajay 

Basu had sold the suit premises to plaintiff vide sale deed no. 

680/2003.  Hon’ble  Supreme  Court  in  the  case  of  Sri  Ram 

Pasricha vs. Jagannath and Ors. , AIR 1976 SC 2335, has held 

that under the general law in a suit between the landlord and 

tenant the question of title to the leased property is irrelevant. 

The Hon’ble Supreme Court further held that in such a suit, 

the title of the landlord is to consider only prima facie. (Ref: 

(1995) 6 SCC 580 and (2002) 3 SCC 375 ).  Thus the ratio of 

these case lays down that the plaintiff is not under strict proof 

and that he has to establish prima facie that he holds title over 

the  suit  land.  The  documentary  evidence  adduce  by  the 

plaintiff  established prima facie that the plaintiff  is  the title 

holder of the suit premises.

21.  Now let us see whether the plaintiff has given notice to the 

tenant informing them about his status of landlord. To answer 

this query, I have relook the evidence on record and found that 

the  DW-1 had  admitted  in  his  deposition  as  well  as  in  his 

pleading that he was informed about the new landlord, thus it 

proves that the tenant have notice about creation of tenancy on 
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purchase of  the suit  house and there was land-lord tenancy 

relation . 

22. In view of discussion made above it follows that plaintiff had 

successfully established preponderance of proof in his favour 

and now  the onus of proof to prove his claim of possession 

shift  on defendant no.2. In this regard when I re-visited the 

evidence  of  defendant  and  it  has  come  to  light  that  the 

defendant had admitted that  he came into possession of the 

suit land by virtue of rent agreement (Ext-9) with defendant 

no. 1 but such agreement cannot confer any right since DW-1 

had admitted that he was tenant under the plaintiff and thus he 

has  no  right  to  transfer  the  property.  Thus  the  defendant 

miserably failed to prove his claim of possession and shake 

the  claim of  plaintiff  that  he  is  sub-tenant  under  defendant 

no.1. 

23. Considering  the  submission  of  both  sides  as  regard  to  the 

question  “whether the  defendant  is  defaulter”,  I  reiterate 

that the fact that  relationship of landlord and tenant between 

the parties to the suit has been proved. It is pertinent to point 

out that the Ext-5  and rent receipt Ext-3 an 4, adduced by 

plaintiff are documentary evidence, it is settle law that when 

documentary  evidence  has  been  proved,  any  oral  evidence 

contradicting, varying or subtracting shall not be admissible. I 

also find force in the submission of learned counsel of plaintiff 

that defendant had failed to impeach the accuracy, credibility 

and value of the evidence of PW-1 and PW-2 . The evidence 

on record also proves the fact that defendant no. 1 did not pay 

rent  from  17-3-2003  to  31-10-2003  and  during  cross-

examination  the  defendant  no.1  could  rebut  the  fact.  The 

records reveals that the defendant did not made any effort to 

offer  rent  .  Thus  the  evidence  on  record  proves  that  the 

defendant no.1 had committed default  in payment of month 
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rental for the month of from 17-3-2003 to 31-10-2003 and the 

subsequent months.

24. Now, let us come back to the second contention raised by the 

plaintiff,  that  the  defendant  no.2  is  sub-tenant  and  his 

possession  is  per  se  illegal.  The  rent  agreement  dated  2nd 

Dec’1990 (Ext-9) between DW-1 and DW-2 leaves no scope 

to  doubt  that  the  defendant  no.  1  in  violation  of  the  rent 

agreement with Late Ajay Basu had sub-let the suit premises. 

Thus, the defendant no. 1 has acted in violation of the Assam 

urban rent  Control  Act  and on this  ground alone defendant 

no.1 and 2 are liable to be evicted. 

25. In view of discussion and decision aforesaid , I conclude , the 

plaintiff  had established his case that the defendant had not 

only committed default in payment of rent from the month of 

17-3-2003 to 31-10-2003 but he had sub-let the suit premises 

to defendant no. 2. Thus both these two issues are decided in 

affirmative in favour of the plaintiff.

Issue no. iv. 

22. I would like to point out that, in regard to the pleading of 

bonafide  requirement,  the  burden  lies  on  the  plaintiff  to 

show that he has an honest requirement in good faith and that 

there is no deception on his part. In this case plaintiff averred 

that the suit premise is required for business purpose of his 

son and the defendant did not rebut this part of the pleading 

as well as evidence. The requirement by the plaintiff seems 

reasonable and I  found there is no evidence to doubt him. 

Hence I am of opinion that there is bonafide requirement of 

the suit premises and this issue is decided in positive.   
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Issue no. v.

23.  Under the Assam Urban Rent Control Act, the burden to prove 

sub-letting is exclusively on the landlord.  In view of aforesaid 

submission  the  established  material  proposition  is  that  the 

defendant  no.  1  had already vacated the suit  premises after 

suffering loss in cloth business and at present the defendant 

no. 2 is in possession. I reiterate that the origin of possession 

of defendant no. 2 was already discussed at length in issue no 

2 and 3 and it is was concluded that defendant no. 2 came into 

possession by virtue of “rent agreement dated 2nd Dec 1990”, 

(Ext-9)  whereby  the  defendant  no.  1  had  sub-let  the  suit 

premises to defendant no.2. Under Sec 5 of the Assam Urban 

Rent  Control  Act  ,  “sub-letting  ”  is  one  of  the  ground  of 

ejectment . in view of the evidence on record, I am of opinion 

that definitely the defendant no. 2 is liable to be evicted . 

Thus this issue is decided in favour of the plaintiff.

Issue no. vi. 

26.  In view of the discussion and decision in the above issues, it 

can be safely concluded that  the plaintiff  is  entitled for  the 

relief given below:

i. Declaration that the defendant no. 1 is a defaulter.

ii. Right to evict the defendant no.2  from the suit 

premise. 

iii. The  plaintiff  is  entitled  to  arrear  rent  of  Rs. 

3,500/-  ,  from  17-3-2003  to  31-10-2003  from 

defendant no.1

26. ORDER
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1. The suit is allowed on contest with cost. 

2. The plaintiff is entitled to following relief in the decree:

i. Declaration  that  the  defendant  no.  1  is  a 

defaulter.

ii. Right to evict the defendant no.2  from the suit 

premise. 

iii. The plaintiff  is  entitled to arrear  rent  of  Rs. 

3,500/- , from 17-3-2003 to 31-10-2003 from 

defendant no.1

3. Prepare the decree accordingly.

4. Thus this Judgment and order is passed under my hand and 

seal of this Court on 14th March’2012.

  

Gitali Rabha,

Munsiff No.1, Tezpur.

ANNEXURE

PLAINTIFF WITNESSES

PW-1Surya Prava Sethia

 PW-2 Lalit Kumar Sethia

Plaintiff Exhibites:

Ext-1 Notice dated 19-9-03

Ext-2  Postal A/D card

Ext-3 and 4  Rent receipt
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Ext-5 Registered Sale deed no: 680 dated  17-3-03

Ext-6 Registered rectification  Sale deed 19th July 2003.

Ext-7 Agreement deed

Defendant witnesses  .

DW-1 Sohanlal Chandok

DW-2  Punyabrata Deva Goswami
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