
Title Suit no: 97/2006

Assam Schedule VII Form No. 132

HIGH COURT FORM NO. (J)2

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur
Present  : Smt. G. Rabha, AJS 

___Wednesday , the __14th day of __March’ 2012
_Title  Suit / Case No.   ___97 of 2006

1. Punyabrata Deva Goswami

- Versus –

1. Smti. Pratima Basu

2. Abhijit Ajoy Basu

3. Soumitra Ghose

4. Surya Prabha Sethia

5. Sohanlal Monhanlal Chandok

This Suit coming on for final hearing on(1)     24-2-12       Give date or dates,                                    in the presence of
Plaintiff(s) /

Petitioner(s)

Advocate(s) /

Pleader(s)

for               Mr. J.  Bhaisya , Advocate                                                               
1



Title Suit no: 97/2006

Defendant(s) /

Opposite Party

Advocate(s) /

Pleader(s)

forMr. T.C. Khatri.  Senior Advocate
and having stood for consideration to this day ---14-3-12- the Court delivered the following Judgment:-

TITLE SUIT NO. 97/2006

I. The  plaintiff  instituted  this  suit  for  specific  performance  of contract for sale and for cancellation of registered sale deed no: 680/2003.
II. Schedule of the suit land as described in Schedule ‘A’:Two  Assam  type  room  measuring  18’x  8  ft  each covered  under  Dag  no:  1180  and  patta  no:  296 bearing  municipality holding number:2465, Ward no-9, Tezpur, N.C. road bounded by:North: Smti. Manik Devi:  South: N.C. RoadEast: Private passage & Bikash Paul. West:  Manik Devi

Schedule of the suit land as described in Schedule ‘B”One Assam type room in  the  eastern side  under Dag  no:  1180  and  patta  no:  296  bearing municipality  holding  number:2465,  Ward  no-9, Tezpur, N.C. road.North: Smti. Manik Devi   South: N.C. Road
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East:  Passage & Bikash paul  West:  Virendra  shop.
III. The factual matrix of plaintiff’s case:

1. The plaintiff pleaded in his pleadings that he was inducted as a tenant by the original owner Ajay Basu on monthly payment of rent.  In  the  year  2000  the  plaintiff  had  entered  into  an agreement with Ajoy Basu (since deceased) to purchase the land  along  with  the  house  at  consideration  of  Rs.  40,000/- only. The plaint further discloses that when the plaintiff went to offer the consideration amount, the owner Ajay Basu (since deceased) asked him to pay the money after the execution of sale deed. But before execution of the sale deed, the original owner Ajoy Basu died. The grievance of the plaintiff is that the legal heirs of late Ajoy Basu, the present defendant no. 1 to 4 had sold the suit land to defendant no. 5 inspite of the prior agreement  to  sell  the  land  to  him.  Hence,  he  filed  his  suit seeking  relief  of  cancellation  of  the  sale  deed  and  for enforcement of the oral agreement for sell of land made in his favour. 
III. Defendant’s case as per his written statement:

2. The defendants  1-4 appeared and raised  objection by filling written  statement  inter  alia  stating  that  this  suit  is  not maintainable  in  its  present  form.  The  plaintiff  has  also  not challenged the maintainability of the suit on various grounds. It has been further pleaded that the subsequent transaction of sale  made  in  favour  of  defendant  No.  5  has  been  made  for consideration  in  2003  and  the  plea  made  that  the  deed  is fraudulent  and liable  to  be cancelled  has  no legal  legs.  The defendants stated that the averments made in the plaint are contradictory and schedule described in plaint is vague. The 
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defendants had vehemently denied that their father Late Ajoy Basu  had  ever  entered  into  any  sale  agreement  with  the plaintiff  to sale the suit land and in that view of the matter prayed to dismiss this suit with cost.  
IV. Considering the pleading of both sides this Court has framed the issues:

1. Whether  the suit is maintainable in its present form?

2. Whether the predecessor of defendant no.1 to 4 entered in  

a  contract  with  the  plaintiff  on  3-11-2000  for  sell  of  

schedule B mentioned land of the plaint ?

3.  Whether  the  sale  deed  no.680/2003  executed  by  

defendant  no. 1 to 4 in favour of defendant no. 5 is null  

and void and inoperative in law in respect of schedule B  

mentioned land of the plaint? 

4. Whether  the plaintiff is entitled to a decree as prayed for?

5. To what relief/ reliefs the parties are entitled to?

V. Plaintiff  had  examined  two  witnesses  namely   PW1- Punyabrata  Deva  Goswami  and   PW-2  Ashim  kumar Chatterjee. They have exhibited one document namely Ext.1 Sale deed no: 680/2003.
VI.  On  the  other  hand  the  defendant  declined  to  adduce  any evidence. 
VII.  DISCUSSION DECISION AND THE REASONS THEREOF:

Issue  No.1
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3. The defendant  challenged the  maintainability  of  this  suit  on several grounds. First on the issue of limitation and secondly on  the  issue  of  non  joinder  of  necessary  party  and  mis description of suit land.
4. In regard to first contention, law is clear that under Art 54 of  

the  Limitation  Act  1963,  the  period  of  filling  a  suit  for  

Specific performance of contract is three years. I have gone through the records and found that the plaintiff had filed this suit on 2-6-2003, with prayer to perform the alleged verbal promised entered by late Ajoy Basu in the year 03.11 2000 to sale the suit land and execute sale deed in his favour. Thus  this suit is well with the time period prescribed.
5. It  is to be noted that during the proceeding of  this case,  the plaintiff had amended the plaint and impleaded the defendant no. 5 .  Similarly, the plaintiff had amended the schedule A, in the plaint and rectified the mistakes. Thus this points doesnot requires  further  discussion  and  I  hold  that  the  suit  is maintainable  in  its  present  form.  This  issue  is  decided  in affirmative.  

Issue no. 2

Whether the predecessor of defendant no.1 to 4 entered in  

a  contract  with  the  plaintiff  on  3-11-2000  for  sell  of  

schedule B mentioned land of the plaint ?

 

6. I must point out that the burden of proof is upon the plaintiff. The civil  law jurisprudence further demands that the initial onus to create the preponderance of probability is also upon the plaintiff.  In that view of the matter, let me now read the evidence  to  determine  whether  the  preponderance  of probability is ceated or not. 
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7. In their averment PW1- Punyabrata Deva Goswami and  PW-2 Ashim Kumar Chatterjee have deposed that on 3-11-2000 Ajoy Basu (since deceased) had entered into an oral agreement to sale  the suit  land at  consideration of  Rs.  40,000/- only and that  PW-2  Ashim  Chatterjee  and  Pratima  Basu  (defendant no.1) were also present at  that time.  PW-1 further deposed that  when  he  went  to  offer  the  consideration  amount  the owner  Ajay  Basu  (since  deceased)  asked  him  to  pay  the amount  after  the  execution  of  sale  deed  but  to  his  utter surprise  the  legal  heirs  of  late  Ajoy  Basu,  the  present defendant no. 1 to 4 had sold the suit land to defendant no. 5 in-spite of the prior agreement to sale the land to him. 
8. During  cross-examination  the  defendant  had  put  to  test  the knowledge of PW-1 about the schedule of suit land. PW-1 was also  cross-examined  on  rent  agreement  dated  22-9-1990 executed between the plaintiff and M/s Sohanlal Chandok, one of the tenant of Late Ajoy Basu.  The plaintiff  PW-1 initially denied that he was sub-tenant under M/S Sohanlal Chandok but during a thorough cross-examination he was constrained to admit that he used to pay the rent to Ajoy Basu through M/S Sohanlal Chandok. He had also admitted that he had not stated in  his  plaint  that  at  the  time  when  the  alleged  verbal agreement  to  sell  the  land  was  being  made,  PW-2  Ashim Chatterjee  and  Pratima  Basu  (defendant  no.1)  were  also present.  The failure to mention the name of PW2 cannot be ignored.  The  instant  case  was  based  on  an  alleged  oral agreement. There is a catena of decision of the Supreme Court that such oral agreement demands a higher degree of proof. The  result  is  that  the  failure  to  mention  PW2 in  the  plaint renders the plaintiff ’s case weaker and the court is bound, as rightly pointed out by Mr. Khatri to scan the evidence of PW2 with greater care and caution.  
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9. That apart, both PW1 and PW2 have been shaken during cross examination and hence their testimony, in any of the matter, cannot be said to be unblemished. PW1 could not establish the fact that there was an oral agreement on 3-11-2000. 
10. I reiterate that the initial onus to create the preponderance of probability as regard the oral agreement is upon the plaintiff. The plaintiff, for reasons discussed above, has failed to satisfy the initial onus.
11. I  have  studied  the  cross  examination  of  PW1  and  PW2 carefully. The PW-1 had admitted that he came into possession of suit premises through the tenant M/S Shohanlal Chandok and not  as  part  performance of  the oral  agreement.   It  has come out  that  plaintiff  has  suppressed material  facts  in the plaint that plaintiff was only a sub-tenant. The suppression of material  fact,  ipso  facto,  is  sufficient  to  deny  him equitable relief.
12. Mr. J Bhaisya , learned counsel of plaintiff has placed reliance on catena of decision reported in AIR 2006 SC 1144, AIR 2005 SC 3503 AND AIR 1999 SC 3029 , and stress on the ratio of these decision that when the plaintiff is ready and willing to perform his  part  of  contract  he is  entitled to benefit  of  the Specific performance of contract.
13. In this instant case the facts that have come out is that Ajoy Basu died in 2001. The plaintiff could not explain the delay of 2 years in instituting the suit seeking equitable relief. The suit for specific performance is an equitable relief which demands under  Section  16  S.R  Act  “readiness  and  willingness” 

7



Title Suit no: 97/2006

throughout.  Hence  it  was  the  duty  of  the  plaintiff  to  prove through cogent or credible evidence that he was both ready as well as willing during the period 2001 to 2003. I have looked into the record and found that  there is  no substance in his conduct. There is no proof that a pleader notice or any request letter was issued by the plaintiff asking the present defendants to execute the sale deed in his favour. 
14.  Thus, the plaintiff had failed to satisfy the initial burden of proof that an agreement has been arrived between both the parties. Further it is concluded that plaintiff fail to prove that he  had  tried  to  comply  his  part  of  contract  in  spirit  and substance. It is also reiterated here that plaintiff has suppress material  facts and that he did not approached this Court of Law with clean hands. Thus when it is found that the conduct of  plaintiff  suffers  from  blemish,   he  is  not   entitled  to equitable relief.n this issue is decided in negative against the plaintiff.

Issue no. 3

Whether  the  sale  deed  no.680/2003  executed  by  

defendant  no. 1 to 4 in favour of defendant no. 5 is null  

and void and inoperative in law in respect of schedule B  

mentioned land of the plaint? 

15. Mr.  T.C  Khaitri  learned  senior  advocate,  argued  that  the plaintiff had sought for specific performance of contract and cancellation of registered sale deed no. 680/2003 as null and void  and  according  to  him  the  two  prayers  so  made  are contradictory  and  mutually  destructive.  Mr.  Khaitri  pointed out that grounds on which contract can be declared null and 
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void has been laid down in Section 20 to 30 of Contract Act. He has drawn the attention of this Court to the various provisions of  the  Specific  Relief  Act  and to  buttress  his  point  that  the legislature does not provide in the said enanctment, relief to declare the contract of sale deed null and void merely on the ground  that  prior  to  execution  of  registered  sale  deed  the defendant  had  entered  into  a  verbal  agreement  to  sell  the same  land  to  the  plaintiff.   In  this  context,  Mr  Baishya  has drawn  my  attention  to  Section  19  Specific  relief  Act  and Section 41 T.P Act and argued that the subsequent sale deed ought to be cancelled. 
16. I  have given my anxious  consideration to  the  arguments  so advanced. I  have also looked into the relevant statute.  What comes out is that the subsequent sale deed would be null and void and hence liable  to  be cancelled when the subsequent transaction of  sale  vide registered sale deed is  pleaded and proved  to  be  malafide  i.e.  a  transaction  made  without consideration and made collusively.
17.  The plaintiff did not establish any such ground to declare the sale deed no: 680/2003 as null and void, thus I am of opinion that this issue is decided in negative against the plaintiff.  

Issue no. 4 and 5.
18. In view of discussion and decision aforesaid,it was held that the plaintiff had failed to establish preponderance of proof in his favour and both the vital issue no. 2 and 3 are decided in negative. Hence , I am of opinion that the plaintiff is not entitle to any relief prayed for. Both these two issues are decided in negative.
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VIII. ORDER

1. The suit stand dismissed on contest  with cost.  Prepare a decree accordingly.Given under my hand and seal of this Court on this the 14th  day of March’ 2012.

(Gitali Rabha)Munsiff no.1
ANNEXURE

Plaintiff side: PW1- Punyabrata Deva Goswami               PW-2 Ashim kumar Chatterjee.
Plaintiff side documentsExt.1 Sale deed no: 680/2003.
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