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HIGH COURT FORM NO. (J)2

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur

Present  : Smt. G. Rabha, AJS

_____Thursday, the __ 15th  _ day of ___March  / 2012

Title Suit:   64 /2005  

1.    Paritan Nessa 

2.  Rumena Begum                                                 …………  Plaintiff

- Versus –

1. Union of India, 

2. Divisional Railway Manager, 

3. Area Manager, N.F Railway 

4. . Mamoni Begum, 

5. Roziama Begum 

6. Ranjima Begum                        ……………………………   Defendants

This Suit coming on for final hearing on(1)                            3-2-12, 28-2-12, 

Give date or dates, in the presence ofPlaintiff(s) /

Petitioner(s)

Advocate(s) /

Pleader(s)

for

                                                                             

Mr.    J. Shundi, Advocate 
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                             Defendant(s) /

Opposite Party

Advocate(s) /

Pleader(s)

for

Mr. K.P. Singh, Advocate

and having stood for consideration to this day  15-3-12  the Court delivered the following 
Judgment:-

JUDGMENT

1. The instant suit has been instituted for declaration of right 

and mandatory injunction. The plaintiffs Paritan Nessa and 

Rumena Begum are the wife and daughter of Late Rahmat 

Ali.  They  have  sought  for  permanent  injunction  against 

Union of India, Divisional Railway Manager, N.F, Railway 

Area Manager impleaded as defendants number 1, 2 and 3. 

Mamoni Begum, Rozima Begum and Ranjima Begum the 

other  legal  heirs  of  Late  Rahmat  Ali,  are  arrayed  as 

defendant no.4, 5 and 6 .   

The facts of the case as per plaint of the plaintiff:

1. The plaintiff  no.1 and 2 pleaded in their pleadings that  the 

deceased Rahmat Ali was an employee of N.F Railways, and 

he expired on 5-4-03. The plaintiff further stated that during 

his life time Rahmat Ali had solemnized second marriage with 

defendant no. 4 and thereafter from 1990 he started to live 

separately from the two plaintiffs. The plaintiff disclosed that 

Rahmat Ali used to visit them and pay maintenance regularly. 

After his death in 2003 the above named plaintiff, as his legal 

heirs, were legally entitled for all the post-death benefits of 

Rahmat Ali. The plaintiffs therefore contacted the head office 
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of defendant no.3 for pensionary and other benefits, but the 

defendant  did  not  respond  to  the  correspondence.  In  due 

course the plaintiffs came to know that defendant no. 2 and 3 

have started processing the papers to give the pensionary and 

other  benefit  to  defendants  no.4,5  and  6  including  job  on 

compassionate  ground.  Aggrieved  by  the  action  of  the 

defendants,  the  plaintiff  had  filed  this  suit  praying  for  the 

following reliefs.

a. Declaration that the plaintiffs are entitled to a decree for 

final  settlement  of  dues  including job on compassionate 

ground on the death of Rahmat Ali. 

b. Permanent injunction against defendants no.1 to 3. 

c. Mandatory injunction seeking positive relief and any other 

relief (s) which is just and proper.

I. Defendant’s case as per his written statement:

3). The defendants no.1,2, and 3  appeared and raised objection 

by filling written statement inter alia stating that this suit is not 

maintainable in its present form and before the present forum. 

The defendant stated that the averments made in the plaint are 

totally  false  and  baseless.  The  defendant  averred  that  the 

deceased Rahmat Ali had stated in his service record that the 

def no. 4 is his legally married wife and def no 5 and 6 are his 

daughter. As per the official documents the def no. 4, 5 and 6 

were therefore entitled for the service benefits and settlement. 

The defendant denied the allegation alleged in the plaint and 

submitted that this suit is liable to be dismissed with cost.

4). The defendant no. 4, 5 and 6 were served with the summon 

properly  but  they  did  not  contest  the  suit  by  filling  written 

statement. Hence this suit proceeded ex-parte against them. 
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II. Considering the pleading of both sides this Court has framed 

the issues:

 

1. Whether the suit is maintainable?

2. Whether the suit  is  bad for non-  joinder of  necessary  

party?

3. Whether  the  plaintiffs  are  entitled  to  all  the  service  

benefits of deceased Rahmat Ali?

4. Whether the plaintiff  no.1 is entitled to compassionate  

appointment by the defendant no. 1, 2 and 3?

5. Whether the plaintiff  is  entitle  for a decree as prayed  

for?

III. Plaintiff  had  examined  four  witnesses  namely  PW.1  Paritan 

Nessa,   PW-2 Monarama Devi, PW-3 Mamoni Ahmed and 

PW-4  Fajnur  Ali  and  also  exhibited  the  following 

documents:

Exhibit no. 1 Proof of marriage

Exhibits no. 2 Proof of marriage issued by Gaon Burha

Exhibits no. 3 Photocopy of application submitted by

  Ganatantric Women Association, Jamuguri, Tezpur.

               Exhibits no. 4 Photocopy of  notice under section 80 CPC 

     Exhibits no. 5  Postal receipt to Divisional Railway

    Exhibits no. 6    Letter to Area Manager dated 13-9-02.

IV. The  defendant  had  examined  DW-1  Rupak  Kumar.  The 

defendant had  submitted the following documents

Exhibits no. A Copy of release order of DCRG vide memo 
No. FS/87-E/03 dated 14-10-2003.
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              Exhibits no. B  Copy of release order of PF & GIS 
vide  memo  o.DFM/APDJ’s/No.PF/FS/226/03-
04 dated 15-9-03 AND 23 AGIS dated 15-9-03.

Exhibits no. C  Copy of Pension release order vide memo 

                                  No.PP No. Engg/82 F dated 25-8-03.

Exhibits no. D Copy of family declaration . 

V.   DECISION, DISCUSION AND REASONS THERE FOR: 

1. Taking into consideration of the pleadings and the averments of 

both parties, let us now discuss the issues accordingly.

Issue no.1

Whether the suit is maintainable in its present from?

2. The defendant had challenged the maintainability of this 

suit on the ground that this Court does not have the jurisdiction 

to try this suit.  I  have gone through the relevant provision of 

Sec 5 of Pension Act 1871.

“Sec 5 Claims to be made to Collector or other authorised  

officer: Any person having a claim relating to any such pension  

or grant may prefer such claim to the Collector of the District  

or  Deputy  Commissioner  or  other  officer  authorised  in  this  

behalf  by  the  [appropriate  Government  and  such  Collector,  

Deputy  Commissioner  or  other  officer  shall  dispose  of  such  

claim  in  accordance  with  such  rules  as  the  Chief  Revenue  

Authority  may,  subject  to  the  general  control  of  the  

[appropriate Government], from time to time prescribe in this  

behalf.”

“Sec 6.  Civil  Court  empowered to  take cognizance of  such  

claims:  A Civil  Court,  otherwise  competent  to  try  the  same,  

shall  take  cognizance  of  any  such  claim  upon  receiving  a 
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certificate  from  such  Collector,  Deputy  Commissioner  or  

other officer authorised in that behalf that the case may be so  

tried,  but  shall   not  make  any  order  or  decree  in  any  suit  

whatever by which the liability of Government to pay any such  

pension or grant as aforesaid is affected directly or indirectly.

3. What  does  follows  from  the  bare  reading  of  the  above 

provisions  is  that  the jurisdiction of  Civil  Court  is  expressly 

barred under the Pension Act. 

4.  Mr. Sundhi, raised a contention that right to get pension is not a 

bounty  and  may  be  considered  to  be  a  property  and  it  is 

heritable property so all the legal heirs of the decease Rahmat 

Ali  has  right  to  apportion  of  pension,  hence  this  suit  is 

maintainable in its present form.

5.  I am not convinced by the argument since if the right to get 

pension is considered as a property, all the legal heirs should be 

entitled to the pension on the death of the ex-serviceman and in 

such a case, the question of paying family pension only to the 

widow and her disqualification to her minor children would not 

arise  because  all  the  legal  heirs  would  be  entitled  to  get 

pension. In other words, even though there is a "right" to get 

pension, which is considered as property, such "property" is not 

a heritable property to be inherited by all the successors, but is a 

"right"  of  the  person  entitled  to  receive  family  pension  in 

accordance  with  the  relevant  rules  for  payment  of  family 

pension. 

6. Now let me read Section 9 of the Code, which state that unless 

otherwise  contained  in  the  Code,  the  Courts  shall  have 

jurisdiction to try all suit of a civil nature excepting the ones of 

which their cognizance is either expressly or impliedly barred. 
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7. In this instant case the cognizance is “expressly barred”  under 

Section  6  of  Pension  Act  1871,  which  expressly   oust   the 

jurisdiction  of  the  Civil  Courts  to  try  any  claim  regarding 

pension unless the party obtain a certificate from the concern 

authority.  In this  instant  case the plaintiff  did not  agitate  the 

matter before the Deputy Collector as per procedure and obtain 

a leave certificate to file a Civil suit. We are governed by rule of 

law and in such society,  every person must  have a forum to 

agitate his grievance. The more appropriate authority perhaps 

appear be the Central Administrative Tribunal. 

8. In  view  of  above  discussion,  I  am  of  hold  that  when  the 

adjudication  of  the  subject  matter  is  purely  govern  by  the 

Pension Act, the jurisdiction of this Court is expressly barred 

and this suit is not maintainable in  its present form.

Issue no.2

   Whether the suit is bad for non- joinder of necessary party?

9. The defendant had stated in his written statement that the suit is 

not maintainable for non-joinder of parties.

10. On the other hand the learned counsel of plaintiff has argued 

that  the plea of defendant is  vague and there are no specific 

names of parties who should have been joined as parties. The 

learned counsel Mr. Sundi has placed reliance in Laxmishankar 

Harishankar Bhatt Versus Yashram Vasta (dead) reported in AIR 

1993  SC 1587,  wherein  Hon’ble  Supreme  Court  in  division 

bench  held  that  in  the  absence  of  a  specific  finding  as  to  

whether there are other co-owners and how they are necessary  

parties, the suit could not have been dismissed for non-joinder  

of necessary parties. 
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11. What  thus  follows  is  that  the  defendant  should  support  his 

pleadings with specific findings as to  who were the necessary 

parties  and  whose  impleadment  is  necessary  for  proper 

adjudication of the suit. 

12. It is worth mentioning that the plaintiff had impleaded def no. 1 

Union of India represented by General Manager, N. R Railway, 

Maligaon, during the proceeding of this suit, thus even if there 

was any defect it has already been cured at the initial stage of 

hearing.  Hence  I  am of  opinion that  the  issue  is  decided  in 

positive in favour of the plaintiff.

 Issue no.  3 and 4

Whether  the  plaintiffs  are  entitled  to  all  the  service  benefits  of 

deceased Rahmat Ali?

Whether  the  plaintiff  no.1  is  entitled  to  compassionate  

appointment by the defendant no. 1, 2 and 3?

13. Mr. Sundi learned counsel of the plaintiff had submitted that the 

deceased Rahmat Ali had married two wives in his lifetime and 

that  the PW-1 was his  first  wife  and defendant  no.  4 Mustt. 

Mamoni  Begum  was  his  second  wife.  In  support  of  his 

submission he had pointed to the deposition of PW-1 Paritan 

Nessa,  where  she  had  adduced  two  marriage  certificate  viz 

Exhibit  no.1 “Proof of  marriage issued by local  people” and 

Exhibits no. 2 ‘Proof of marriage issued by Gaon Burha”. To 

buttress his point further Mr. Sundi had argued that under Rule- 

21 Central Civil Service (Control) Rules 1964, a service holder 

under the Government of India, who have a spouse living, is 

prohibited from entering into or contacting marriage with any 

other person but by means of Rule 21 (2) (a) a proviso has been 
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enacted whereby the government servant may be permitted to 

enter into such marriage provided such marriage is permissible 

under the personal law.

14.  Mr.  Sundi  further  submitted  that  deceased  Rahmat  Ali 

solemnized his second marriage during the service period and 

hence deceased Rahmat Ali was under obligation as per service 

rules  to  take  prior  permission  from  the  Department  before 

performing second marriage, but material on records shows that 

deceased  Rahmat  Ali  had  not  obtained  any  such  permission 

from his  department.  Thus the  second marriage  by  deceased 

Rahmat Ali with Mamoni is illegal. Learned counsel of plaintiff 

argued that since the second marriage is illegal the defendant 

no. 4 is not entitled to any compassionate benefits. 

15. In  view  of  the  submission  made  by  Mr.  Sundi  and  the 

documentary evidence Ext-1 and Ext-2, I  am of opinion that 

though  these  two  are  not  certificates  issued  by  competent 

authority of marriage but nonetheless the two documents proves 

the fact that the society recognized PW-1 and deceased Rahmat 

Ali as husband and wife and it also comes out the couple had 

begotten a daughter (plaintiff no.2) from their relation. I would 

like to point out that marriage is directly not in issue in this case 

but the question of validity of marriage was raised in regard to 

status of plaintiff  as  claimant of benefit  of  deceased Rahmat 

Ali. Hence the plaintiff is not under obligation to strictly prove 

her marriage, it is sufficient if plaintiff is able to prima facie 

prove the factum of marriage. 

16. In the instant case, the defendants no. 4, 5 and 6 have chosen 

not to challenge the statement made by the plaintiff No.1 in the 

plaint as regard the factum of marriage. Moreover in the light of 

the evidence on record, I hold that a presumption as regard the 

legality of marriage arises. The presumption is fortified for the 
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principal defendants chose neither to file the W/S nor to cross 

examine PW1 on such a vital point. 

17. With regard to the claim for benefits, Mr. Sundi, further argued 

that they were aggrieved over the fact that the defendant no. 1, 

2 and 3 had totally denied their claims as legal heirs of Late. 

Rahmat Ali and refused to acknowledge plaintiff, Paritan Nessa 

as wife of late Rahmat Ali without cogent reasons. The engaged 

counsel has lead me through the evidence of PW-1 where she 

had specifically pointed to the correspondences with the head 

office (defendant no.3) and it has also been deposed to that the 

defendant did not respond to the claims and arbitrarily gave all 

the benefits to def no.4,5 and 6 including job on compassionate 

ground. The witness has exhibited Ext: 7, a letter dated 12-2-

2004’ and “Ext-8 another letter dated 8-11-2004”, which are the 

replies communicated by the Railway authorities whereby the 

claim of  the  plaintiffs  were  summarily  rejected  without  any 

proper enquiry. Mr.Sundi vehemently argued that the defendant 

no. 2  and  3  had  whimsically  and  arbitrarily  deprived  the 

plaintiffs  from  their  lawful  claim  on  the  mere  ground  that 

deceased Rahmat Ali had nominated Mustt. Mamoni Begum as 

his nominee.  It  has been pressed that  nominee does not  ipso 

facto become entitled to property rights  and pension being a 

property, the act of the Railway authority ought to be declared 

null and void. 

18. Per contra Mr. K.P Singh learned counsel for the defendants has 

submitted  that  the  matters  relating  to  pension  benefit  are 

matters of records and he disclosed that the deceased Rahmat 

Ali had himself stated in his service record that the def no. 4 is 

his legally married wife and def no 5 and 6 are his daughter. 

Hence  as  per  the  official  documents  available  the  Railway 
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authority distributed the service benefits and settlements to def 

no. 4, 5 and 6 and such action of the authority cannot be called 

unjust  or  arbitrary.  In  this  context,  the  erudite  counsel  has 

drawn my attention to the deposition of DW-1 Rupak Kumar, a 

railway employee,  who had averred in his  averment  that  the 

pension and other benefits were given as per service records 

and  in  support  of  his  evidence  he  had  exhibited  the  official 

documents on basis of which the Railway department has taken 

decision to release the pension benefits to defendant no.4. DW1 

has  exhibited the following documents

Exhibits no. A  Copy  of  release  order  of  DCRG  vide 
memo No. FS/87-E/03 dated 14-10-2003.

 Exhibits no. B  Copy of release order of PF & GIS  vide memo 

No.DFM/APDJ’s/No.PF/FS/226/2003-04  dated 

15-9-03 AND 23 AGIS dated 15-9-03.

            Exhibits no. C  Copy of Pension release order vide memo 

No.PP No. Engg/82 F dated 25-8-03.

             Exhibits no. D Copy of family declaration .

 

19. Mr. K.P Singh learned counsel for the defendant submitted that 

the  records  reveals  that  deceased  Rahmat  Ali  had  appointed 

Mamoni  Begum  as  nominee,  further  the  plaintiff  had  not 

obtained any Succession certificate to show that the selection of 

nominee was not equitable, thus the plaintiff is not entitled to 

any reliefs prayed for.

20. Mr. Sundhi argued that the department ought to have known 

that the nominee is only a trustee and not a successor. Learned 

counsel placed reliance upon AIR 1984 SC 346 DB and AIR 

2000 SC 2747  to fortify his submission that “Nominee” is just 

a trustee and  thus appointment of nominee does not give right 
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to succession exclusion of the successor in case of death of the 

service holder. It is argued that the railway department seems to 

be in hurry while releasing the benefit to defendant no.4, 5 and 

6,  without  giving  due  consideration  to  the  petition  of  the 

plaintiffs. 

21.  What  thus comes out of  the discussion is  that  the principal 

point that now needs to be determined is as to what is the right 

(and limitation thereof) of the nominee appointed by the service 

holder? Is it absolute  or is it limited and subject to challenge by 

legal heirs?. I read the decision cited by Mr. Sundhi and I find 

that those cases are not relevant since the subject matter dealt in 

appointment  of  nominee  for  insurance  policy  and  not  for 

pension. The cases referred to are governed by Insurance Act. 

But this case is not governed by Insurance Act. That apart, the 

Pension Act 1871 has defined the legal status of  nominee and 

therefore the definition under this Act would be relevant and 

not what was stated in the context of another Act. A perusal of 

Sec 12 - 2A of Pension Act and Section 6 of Payment of Arrear 

of Pension (nomination) Rules 1983, in conjunction would only 

go  to  show  that  if  a  Government  servant had  nominated  a 

nominee in his pension paper the nominee shall be entitled for 

the pension in exclusion of all the successor. 

22. It  has  been  proved  through  the  testimony  of  DW1  that  the 

plaintiffs were not the assigned nominee as per law and hence 

their claims for the death benefit and gratuity as legally wedded 

wife  of  Rahmat  Ali  and  his  daughter   appears  to  be  not 

sustainable. 

23. In  view  of  above  discussion  these  two  issues  are  therefore 

decided in negative.  
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Issue no. 4 and 5

Whether the plaintiff  no.1 is entitled to compassionate  

appointment by the defendant no. 1, 2 and 3?

Whether the plaintiff  is  entitle  for a decree as prayed  

for?

24.  As I have already discussed in issue no 1 that under Section 6 

of the Pension Act 1871 this Court does not have jurisdiction to 

try this suit, I would like to add that the parties are at liberty to 

approach the proper forum and challenge the status of nominee. 

Hence both this issues does not requires further discussion.

ORDER

 This suit is dismissed on contest with cost. 

Prepare the decree accordingly.

This Judgment and order is passed under the hand and seal of this 

Court on 15th March’2012.

Gitali Rabha

Munsiff no. 1, Tezpur 
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ANNERURE

Plaintiff witness:

PW.1 Paritan Nessa, 

               PW-2 Monarama Devi, 

               PW-3 Mamoni Ahmed and

               PW-4 Fajnur Ali 

Plaintiff Exhibits.

Exhibit no. 1 Proof of marriage

Exhibits no. 2 Proof of marriage issued by Gaon Burha

Exhibits no. 3 Photocopy of application submitted by

  Ganatantric Women Association, Jamuguri, Tezpur.

               Exhibits no. 4 Photocopy of  notice under section 80 CPC 

     Exhibits no. 5  Postal receipt to Divisional Railway

    Exhibits no. 6    Letter to Area Manager dated 13-9-02.

Defendant witnesses 

DW-1 Rupak Kumar.

Defendant exhibits

Exhibits no. A Copy  of  release  order  of  DCRG 
vide  

                     memo No. FS/87-E/03 dated 14-10-2003.

Exhibits no. B  Copy of release order of PF & GIS  vide 
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memo  No.DFM/APDJ’s/No.PF/FS/226/03- 
04 dated 15-9-03 AND 23 AGIS dated 15-9-
03.

Exhibits no. C  Copy of Pension release order vide memo 

No.PP No. Engg/82 F dated 25-8-03.

Exhibits no. D Copy of family declaration .

Gitali Rabha

Munsiff no. 1, Tezpur 
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