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J   U  D  G    M   E  N   T

1. The prosecution case as reflected in case record 

is that, the informant Sri Mahendra Das lodged the ejahar 

before the Officer-in-Charge of Dhekiajuli  Police Station on 

21-03-2010  against  the  accused  person  stating  inter-alia 

that  on  20-3-10  on  Saturday  at  about  7  PM,  the  minor 

daughter of informant Smt. Suprabha Das was kidnapped by 

accused  Sah  Alam,  son  of  Hasen  Ali,  resident  of  Molan 

Pukhuri village. With the initiative of public and also with the 

help  of  different  sources,  the  victim  was  recovered  from 

Dhola under Darrang district. Accused Sah Alam could not be 

traced out as he had fled away by taking away the golden 

chain, ear rings and cash money from the victim. So, the 

informant prayed before police for taking necessary steps for 

investigation  of  the  case  for  imposing  punishment  of 

accused. 

2. After receipt of the aforesaid ejahar, the Officer-

in-Charge  of  Dhekiajuli  Police  Station  registered  a  case 

bearing Dhekiajuli Police Station Case No. 88/10 u/s 366 A/ 

392 of IPC. Police started investigation. During the period of 

investigation,  Investigating  Officer  produced  the  victim 

before  Judicial  Magistrate  for  recording  her  statement  u/s 

164  CrPC.  The  victim  was  also  referred  for  medical 

examination  and  finding  sufficient  materials  against  the 

accused the Investigating Officer submitted the Charge sheet 

against the accused u/s 366 A of IPC. 

 3. The offence being exclusively triable by the Court 

of  Sessions,  the learned Judicial  Magistrate committed the 

case  to  the  learned  Sessions  Judge,  Sonitpur,  Tezpur 

wherein Sessions Case No. 88/10 was registered. Then the 
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case  was  made  over  to  court  of  Asstt.  Sessions  Judge, 

Sonitpur,  Tezpur  and  accordingly,  this  Court  took  up  the 

trial of the case. On the basis of materials available on case 

record,  the charge was framed against  the accused under 

Sections 366 of IPC. Then the contents of charge was read 

over  and  explained  to  the  accused  to  which  the  accused 

denied the charge and pleaded not guilty and at the same 

time claimed trial. 

4. During trial, the prosecution in order to establish 

the  charge against  the  accused  examined  as  many as  10 

(ten)  witnesses  including  the  victim  and  the  Investigating 

Officer. Then the accused has been examined u/s 313 CrPC, 

wherein  he  has  denied  the  prosecution  case  totally.  No 

witness has been examined by defence. Then, the argument 

has been heard from both sides and after close of the trial, 

judgment is delivered. 

5.  Point for determination of the case:

 Whether the accused kidnapped / abducted the 

victim who was a minor at the time of occurrence with 

the intention to compel her marriage with the accused 

against her will ? 

6. Discussion,   Decision and reasons for Decision:-  

Before coming into decision, I feel it necessary to 

discuss the evidence adduced by PWs briefly.

7. PW-1 is the Medical  Officer. The Medical Officer 

has stated in his evidence that on 21-3-2010 while he was 

working as M&HO –I at Kanaklata Civil Hospital, Tezpur he 

examined  the  victim  Smt.  Suprabha  Das,  daughter  of 
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Mahendra  Das  of  Moila-ali  village  under  Dhekiajuli  in 

reference to the Dhekiajuli  PS Case No. 88/10. The victim 

was also escorted and identified by WHG Rubi Baruah and 

the  victim  was  examined  with  the  consent  of  mother  of 

victim Smt. Kamini Das and in presence of Jyoti Rekha Keot, 

GNM. On examination, he (Medical Officer)  found : 

“ Identification mark –  a mole on left forearm.

Height – 142 cm, Weight – 31 Kg, Teeth – 14/14

Person  came  walking,  Gait  –  Normal.  Brest  well 

developed. Auxiliary hair developing, pubic hair well growing. 

Second  marriage  2  years  back.  Last  menstruation  period 

17-03-2010.  History  of  incident  on 20-03-2010.  No  injury 

present on her body. No injury present on her private parts. 

Vulva  developed.  Hymen  loose.  Vaginal  smear  for 

spermatozoa negative ( done at Kanaklata Civil Hospital). 

X-ray for age determination done. 

Elbow joint – fused. 

Wrist joint – not complete fused. 

Iliac crest – appears but not united. 

Age of person is above 16 years and below 18 years as 

reported by Dr. B. Phukan, Radiologist. 

Opinion : 

Age of the victim girl is above 16 years and below 18 

years. 

No  injury  present  on  her  body  including  her  private 

parts”

 The Medical Officer has proved the medical report 

as Ext.1 and the Laboratory report as Ext.2 and the report of 

Radiologist as Ext.3. 

In the cross-examination, the Medical Officer has 

stated  that  he  referred  for  radiological  examination  to 

ascertain her age and he submitted the report on the basis of 
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radiological test. The Medical Officer has further denied the 

suggestion  put  to  him  by  defence  that  at  the  time  of 

examination, the age of victim was above 18 years. 

8. PW-2  is  the  informant  Mahendra  Das.  He  has 

stated  in  his  evidence  that  the  occurrence  took  place  on 

20-5-10. At that time, the age of his daughter Suprabha was 

14 years. She was reading in class IX at Sirajuli High School. 

While he was away from his residence, at about 7 PM, his 

wife  informed  him  over  phone  about  the  missing  of  his 

daughter. Then he immediately rushed to his residence and 

made hectic search. Then on the basis of suspicion he went 

to the residence of accused but found the accused missing at 

his residence. Then, he lodged the ejahar before Dhekiajuli 

PS.  He  has  proved  the  ejahar  as  Ext.4.  The  ejahar  was 

written by his friend and there after one of his friend Saiful 

Islam brought his daughter after finding her at Dhola and on 

being asked by him, his daughter revealed before him that 

while he had gone outside the house then accused Sah Alam 

came and forcibly took away by putting her on threat and as 

she made scuffling at that time with the accused so she lost 

her golden ear ring and chain. After lodging of ejahar, police 

brought  his  daughter  for  medical  examination  and  also 

before the Magistrate for recording her statement. 

In the cross-examination, PW-2 has stated that 

accused  was known to  him since  the day of  childhood  of 

accused because he used to come and go through the road 

situated in front of his house. He did not know if accused had 

talk with the victim in his absence because he always used to 

come out from his house for working at shop everyday and 

he used to come back to his house after closing his shop at 7 

/ 8 PM. He also did not know if the accused used to visit his 

residence in his absence. His residence is situated in the side 
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of gravel road. He has forgotten the date of birth of his child. 

He also  did  not  submit  the  birth  certificate  to  police.  The 

accused  used  to  misbehave  in  front  of  him  and  also 

threatened him by telling him that he would take away his 

daughter on one day. Before lodging of FIR, other persons 

had verbally informed to police. He has forgotten the name 

of writer of the ejahar. PW-1, the informant has also denied 

the suggestion put to him by defence that  at the time of 

occurrence, the age of his daughter was above 18 years. 

9. PW-3  Smt.  Kamini  Das,  the  mother  of  victim 

Suprabha  Das,  has  stated  in  her 

evidence that on the date of occurrence 

at about 7 PM, while she was coming out 

from bathroom and went to the reading 

room  of  Suprabha  then  she  found 

Suprabha  missing.  So  she  immediately 

informed the matter to her husband and 

on next day one Saiful Islam brought her 

daughter with the help of other boys and 

on being asked,  her  daughter  informed 

her  that  while  she was coming  out  for 

lighting incense then the accused forcibly 

took away her on bicycle. The victim was 

taken away to Orang and from Orang she 

was taken away to other places by bus. 

Then  some  other  boys  who  were  the 

neighbourers,  brought  her.  The  victim 

also  stated  to her  (PW-3)  that  she did 

not  know how she had lost  the golden 

chain and ear ring. Then the victim was 

produced before the Court for recording 

her statement and the victim was handed 

over to her custody. 
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In the cross-examination, PW-3 has stated that 

the residence of accused Sah Alam was away at a distance of 

1 KM from her residence.  Accused Sah Alam used to visit 

through the road situated in front of her house. She did not 

know if there was any love affairs developed by her daughter 

with the accused. Her daughter was taken away when she 

(PW-3) had gone for bathing. In the morning of next day, 

she came to know from her daughter that she had gone with 

the  accused.  She  (PW-3)  got  married  15  years  ago  and 

Suprabha is her eldest child. Though her daughter has birth 

certificate but the same certificate was not given to police. 

She has forgotten the date of birth of her child. She stated 

before police about the age of her daughter as 13/14 years. 

PW-3 has also denied the suggestion put to her by defence 

that at the time of occurrence, the age of her daughter was 

above 18 years.  

10. PW-4 is the victim Smt. Suprabha Das. She has 

stated in her evidence that on the date of occurrence, it was 

Saturday and on that day at evening, while she came out to 

the gateway then accused came on a bicycle  and forcibly 

took away on the bicycle. At first, she was taken to Orang 

then by light vehicle she was taken to Kharupetia. At about 

2-30 AM at mid night one Saiful noticed her with accused. 

Then  accused  fled  away  by  apprehending  the  arrival  of 

police. At  Kharupetia, she was brought to the residence of 

one person whose name was not known to her. Then Saiful 

brought her to her residence. Then she was brought by her 

father to the police station and police sent her on next day 

for  medical  examination.  She  was  produced  before 

Magistrate for recording her statement. She had stated the 

same fact in her statement. PW-4 has proved the statement 
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as Ext.5. At that time, she was 16 years and she was reading 

in class IX. 

In the cross-examination, PW-4 has stated that 

accused used to visit through the road situated in front of 

her house. She also used to attend the classes at school by 

going there on foot. Her grant father and grant mother along 

with her mother, were present while she was taken away by 

accused. At that time she went out from house for walking to 

gateway. Accused took her away on bicycle. Accused brought 

her by riding the bicycle himself.  After 3/4 hours, accused 

arrived at Orang. Then by light vehicle she was brought to 

Kharupetia. She was kept at the residence of other people 

but she did not know the name of such people. She met one 

female person and one male person there. PW-4 has denied 

the suggestion put to her by defence that due to having love 

affairs with the accused she eloped with the accused as she 

had  stated  such  fact  before  police.  PW-4 has  also  denied 

some suggestions put to her by defence. 

11. PW-5,  Md.  Saiful  Islam  has  deposed  in  his 

evidence that about five months ago on one day at evening, 

informant Mahendra Das stated before about missing of his 

daughter Suprabha Das. Then he accompanied by Mahendra 

Das went to the residence of accused Sah Alam by motor 

cycle and thereafter he came to know that Suprabha Das had 

left with accused Sah Alam and both of them were staying at 

a place near Mangaldoi. Then he along with the father and 

brother-in-law  of  Sah  Alam  with  other  persons  namely 

Hemanta Tanti and Dhrobo Khodal went to search them and 

ultimately  they were recovered  from the residence  of  one 

person  but  Sah  Alam  fled  away  by  getting  the  signal  of 

arrival  of  motor  cycle.  Then  they  brought  Suprabha  and 
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handed over her to her father. She was recovered at about 2 

/ 2-30 O’clock at mid night. 

In the cross-examination, PW-5 has stated that 

Mahendra Das was known to him since long time though his 

residence  was  away  by  2  ½  Kms  from  the  residence  of 

Mahandra Das. Accused Sah Alam was also known to him 

very well.  Village Panchayat was held earlier as there was 

the love affairs  between the accused and the girl  and the 

said  village  Panchayat  was  called  by  Mahendra  Das.  The 

Village Panchayat held before 20/22 days from the date of 

their  departure.  Suprabha  was  forcibly  brought  from  the 

place because she wanted to stay with Sah Alam. 

12. PW-6  Smt.  Dipali  Koch  has  deposed  that  the 

occurrence  took place  on  20-3-10 at  about  7  /  7-30 PM. 

When she heard about the occurrence from Mahendra Das 

then  she  went  to  his  residence.  Some  other  people  also 

gathered there and thereafter  she came to know that the 

accused had taken away Suprabha. Then on the next day, 

Suprabha was recovered and after  her recovery when she 

was asked about the fact then she stated that she was taken 

away by accused when she came out to gateway.  

In the cross-examination, PW-6 has stated that 

accused used to visit through the road situated in front of 

her residence. Both she and informant Mahandra Das are the 

residents  of  same  village.  She  had  no  knowledge  if  both 

Suprabha and accused Sah Alam talked with each other. She 

had also  no knowledge if  Suprabha had willingly  left  with 

accused.   

13. PW-7  Gopal  Keot  has  deposed  that  the 

occurrence  took  place  on  20-3-10  at  about  7  PM.  After 
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hearing  the  hue  and  cry,  he  went  to  the  residence  of 

Mahendra  Das  and  thereafter  came  to  know  about  the 

missing of  Suprabha,  daughter of  Mahendra Das.  On next 

day, Suprabha was recovered from Dhola. 

In the cross-examination, PW-7 has stated that 

she  had  no  knowledge  if  there  was  any  discussion  held 

between accused Sah Alam and Suprabha.  PW-7 has also 

denied  the  fact  that  she  had  the  knowledge  about  the 

discussion held between the accused and Suprabha. 

14. PW-8  Smt.  Guna  Prabha  Das  who  has  been 

declared as hostile witness by prosecution, has deposed that 

on the next day of the occurrence, she went with the mother 

of  Suprabha  to  police  station  as  requested  by  mother  of 

Suprabha and found Suprabha there. 

During  the  cross-examination  by  prosecution, 

PW-8 has denied the fact that she was interrogated by police 

and during her interrogation, she ahs stated that she came 

to know from informant abut the missing of Suprabha and 

subsequent recovery of Suprabha. 

During the cross-examination by defence, she has 

stated that the age of mother of Suprabha is about 48 years 

and she did not state anything before police as stated by 

Addl. Public Prosecutor. 

15. PW-9  Md.  Jabbar  Ali  has  stated  that  the 

occurrence took place on 20-3-10 at evening.  At about 8 PM 

on the same day informant Mahendra Das informed him over 

phone about the missing of his daughter. On the next day, 

he  was  also  requested  by  Mahendra  Das  to  go  to  police 

station as the girl was recovered. On being asked, the girl 
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stated  before  him  that  she  was  forcibly  taken  away  by 

accused Sah Alam on the bicycle. 

In the cross-examination, PW-9 has stated that 

he  was  at  Sirajuli  when  he  was  informed  about  the 

occurrence by Mahendra Das. Then from there he went to 

police  station.  On the  next  date,  he went  again  to  police 

station. 

16. PW-10  is  the  Investigation  Officer.  The 

Investigation Officer  SI Sri Subhas Ch. Baishya stated that 

on 21-3-10, the Officer-in-Charge of Dhekiajuli Police Station 

received  the  written  ejahar  from informant  Mahendra  Das 

and after receipt of the ejahar, he was directed by Officer-in-

Charge to investigate the case after registration of the case. 

During the period of  investigation,  he visited  the place of 

occurrence on the same day and prepared the sketch map of 

the  place  of  occurrence.  He  also  examined  the  witnesses 

available there. Some witnesses also interrogated at Police 

Station on that day. The victim appeared personally before 

him so he forwarded the victim for medical examination. He 

also  forwarded the victim for  recording  her  statement  u/s 

164  CrPC  by  Magistrate.  Then  he  arrested  the  accused 

person on 25-3-10 and forwarded him to judicial  custody. 

Then  he  submitted  the  charge  sheet  against  the  accused 

after close of the investigation. The Investigation Officer has 

proved the FIR lodged by Mahendra Das as Ext.4. The sketch 

map  prepared  by  him  as  Ext.7  and  the  charge  sheet 

submitted by him as Ext.6. 

In  the  cross-examination,  Investigation  Officer 

(PW-10)  has  stated  that  the  occurrence  took  place  on 

20-3-10. At the time of lodging of ejahar, the victim was also 

produced. So, the victim was recovered before the lodging of 
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FIR. As per version of guardian of the victim the victim was 

recovered from Dhola under Darrang district  but he never 

visited the place from where she was recovered. He also did 

not collect any school certificate regarding the age of victim 

from the guardian. He also did not examine any person from 

the clinic where the X-ray was done for victim at the time of 

medical examination. 

17. On meticulous examination of facts stated in the 

ejahar as well as the evidence of PWs, it is found that the 

informant has alleged in his FIR as well as in his evidence 

that his daughter Suprabha Das who was 14 years old at that 

time was found missing. Then he immediately went to the 

residence of accused Sah Alam and thereafter he came to 

know that accused had taken away his daughter and in the 

night,   his  daughter  was  recovered  with  the  help  of  one 

person namely Saiful Islam from Dhola of Darrang district. 

PW-3 Smt. Kamini Das who is the mother of the victim, has 

also supported the fact of her husband by stating that Saiful 

Islam recovered her daughter in the morning of next day and 

she came to know the fact from her daughter that accused 

had taken away her when she came out to the gateway after 

lighting  the  incense.  She  was  taken  away  forcibly  by  a 

bicycle towards Orang. Thereafter she was brought to other 

places.  The  victim  has  also  supported  the  evidence  of 

informant  by  stating  in  her  evidence  that  at  the  time  of 

occurrence,  she was taken away by accused forcibly  on a 

bicycle. At first, she was taken to Orang then she was taken 

to  Kharupetia.  Then  she  was  brought  by  cycle.  As  Saiful 

noticed her at about 2-30 O’clock at midnight so accused Sah 

Alam fled away after arrival of Saiful Islam. She also stated 

the same fact in her statement recorded by Magistrate. PW-5 

Saiful Islam who is the night Chowkidar of tea garden has 

supported  the  fact  regarding  the  recovery  of  victim  by 
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stating in his evidence that after getting the information from 

the informant regarding the missing of daughter of informant 

then  he  along  with  informant  went  to  the  residence  of 

accused Sah Alam and there after,  he came to know that 

accused Sah Alam had taken away Suprabha ( victim) and 

then he along with brother-in-law and father of accused and 

other persons went to search them. And then the victim was 

recovered from the residence of one person. But Sah Alam 

fled away by hearing the sound of motor cycle. PW-6, PW-7, 

PW-8 and PW-9 have stated only that they have heard about 

the occurrence from informant Mahendra Das and they also 

came to know on the next day as the daughter of informant 

was recovered and when they asked the victim about the 

occurrence, the victim stated before them that accused Sah 

Alam  had  taken  away  her  when  she  came  out  to  the 

gateway. 

18. On meticulous examination of evidence of PWs it 

also  appears  that  the  defence  has  only  insisted  that  the 

victim who had developed the love affairs with the accused 

since  earlier,  eloped  with  the  accused  at  the  time  of 

occurrence and due to insistence put by victim the accused 

had to take away her to other places.  But the victim has 

denied such fact because she has categorically  stated that 

she was forcibly taken away by accused on a bicycle. She 

has also denied the fact that she insisted the accused to take 

away her. Though the defence has put suggestions to all the 

PWs except Medical officer and Investigating Officer that due 

to  love  affairs  both accused and victim used to  talk  each 

other since earlier and victim willingly left with the accused. 

But all PWs are not found to be agreed with the suggestions. 

Some of  PWs have also  stated  that  they  have  no  idea  if 

accused  and  victim  had  talked  to  each  other  before  the 

occurrence. 
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19. Thought the defence has also put suggestion to 

informant, to PW-3, to victim (PW-4) that age of victim was 

above 18 years at the time of occurrence, but all of them has 

denied such fact. In this context, I would like to mention the 

medical evidence brought by prosecution by examining the 

Medical Officer. On meticulous examination of Medical Report 

and the evidence of Medical Officer, it is found that age of 

victim was found by Medical Officer as above 16 years and 

below 18 years. The Medical officer has further stated in his 

Medical report that as per X-ray Report, he found the elbow 

joint as fused, wrist  joint – not completely fused and iliac 

crest – appears but not united. So, considering such fact the 

Medical Officer gave his opinion regarding the age of victim 

as above 16 years and below 18 years. The Medical Officer 

has also further given his opinion that no any injury present 

in the private part of the victim. In the cross-examination the 

Medical Officer has clearly stated that he gave the report on 

the basis of Radiological report submitted by Radiologist. He 

has denied the suggestion put to him by defence that at the 

time of examination, the age of victim was above 18 years. 

On appreciation of evidence of Medical Officer and also on 

examination of Medical Report, it is found that the defence 

has  failed  to  bring  major  contradiction  in  the  evidence  of 

Medical Officer in regards to the age of victim at the relevant 

point  of  time.  So,  the  medical  evidence  as  brought  by 

prosecution is found reliable and trustworthy in regards to 

the age of victim. 

20. The  defence  has  also  failed  to  bring  major 

contradiction  in  the evidence of  PW-2,  PW-3 and PW-4 in 

regards to the fact stated by them about the age of victim 

(PW-4). Though the defecne has insisted that the PWs have 

failed  to  produce  school  certificate  either  before  the 
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Investigating  Officer  or  before  the  Court  during  trial  in 

support of the age of the victim but the PW-2 and PW-3 who 

are  the  father  and  mother  respectively  of  the  victim  has 

categorically  denied the suggestion  put  by defence  in  this 

regard. So, it can be held that the defence has also failed to 

bring  out  major  contradiction  in  the  evidence  of  PWs  in 

regards to the age of victim as below 18 years. Moreover, 

the  evidence  of  PW-2,3  and  5  has  been  corroborated  by 

medical evidence in regards to the age of victim at the time 

of occurrence. 

21. During  the  course  of  argument  learned  Addl. 

Public Prosecutor has submitted that prosecution has proved 

with sufficient reliable evidence which is beyond reasonable 

doubt that accused kidnapped the victim who was minor at 

the time of occurrence. There is  no any contradictory fact 

stated by the PWs to disbelieve their evidence. The evidence 

adduced by PWs is sufficient to prove the charge against the 

accused.  On the other  hand,  learned  defence  counsel  has 

submitted that the prosecution has totally failed to prove the 

charge  against  the  accused  because  the  PWs have stated 

that there was love affairs developed by accused and victim 

since  earlier  and victim willingly  left  with  the  accused,  so 

accused  cannot  be  held  guilty.  Moreover,  prosecution  has 

failed to bring out the documentary evidence in regards to 

the  actual  age  of  the  time  at  the  time  of  occurrence. 

Because, the PWs 2 and 3 who are the father and mother of 

the victim has admitted that no school certificate has been 

produced either before the Investigating Officer or before the 

Court in support of the age of the victim. So, prosecution has 

failed  to prove the age of  victim as minor  at  the time of 

occurrence. During the submission, learned defence counsel 

has relied on the following decisions : 
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(1) Amu  Mia,  Appellant  –Vs-  State  of  Assam, 

Respondent :   2006 (3) GLT 418

(2)  Gouranga Roy & Ors,  Appellants  –Vs-  State  of 

Tripura, Respondent ;  2007 (2) GLT 379

(3)   Alindra Debbarma & Ors, Appellants –Vs- State of 

Tripura; 2009 (4) GLT 880

(4)  Diganta  Mazumdar,  Appellant  –Vs-  State  of 

Assam, Respondent ; 2010 (1) GLT 731

(5)  Pabitra  Swary,  Appellant  –Vs-  State  of  Assam, 

Opp Party ;  2010 (3) GLT 732

22. On the drop back of above material fact on record 

and submission of learned Addl. Public Prosecutor as well as 

learned defence counsel, I feet it necessary to discussion the 

material on record in the light of point for determination of 

the case for coming to the final conclusion.

23. In regards to the point for determination of the 

case,  it  is  found from the foregoing discussion that it  has 

been established by the prosecution that the accused took 

away the victim forcibly at the relevant point of time when 

she  came  out  to  gateway  after  lighting  incense  sticks  at 

evening. Then she was brought to Dhola within the district of 

Darrang  from  where  she  was  recovered  by  one  person 

namely Saiful Islam ( PW-5). It has been also found that at 

that time the victim was below 18 years. So, in view of the 

provision of section 361 IPC, I am of the considered opinion 

that the accused kidnapped the victim at that time from her 

lawful guardianship. In this context, I would like to cite the 

provision of Section 366 IPC as : 

 “ Whoever kidnaps or abducts  any woman 

with  intent  that  she  may  be  compelled,  or 

knowing it to be likely that she will be compelled, 
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to marry any person against her will, or in order 

that  she  may  be  forced  or  seduced  to  illicit 

intercourse,  or  knowing it  to  be likely that  she 

will  be  forced  or  seduced  to  illicit  intercourse, 

shall  be  punished  with  imprisonment  of  either 

description for a term which may extend to ten 

years,  and  shall  also  be  liable  to  fine  ;  and 

whoever,  by  means  of  criminal  intimidation  as 

defined in the Code or of abuse of authority or 

any  other  method  of  compulsion,  induced  any 

woman to go from any place with intent that she 

may be, or knowing that it is likely that she will 

be,  forced or  seduced to illicit  intercourse with 

another  person  shall  also  be  punishable  as 

aforesaid.” 

24. For establishing the charge against  the accused 

u/s 366 IPC, it requires that the prosecution has the burden 

to prove the following ingredients : 

 ”1.     kidnapping or abducting any woman.

2. such kidnapping or abducting must be

(a)  with intent that she may be compelled 

or knowing it  to be likely that  she will  be 

compelled to marry any person against her 

will ; or 

(b)    in  order  that  she  may  be  forced  or 

seduced to illicit intercourse or knowing it to 

be likely that she will be forced or seduced to 

illicit intercourse.

25. On meticulous examination of material on record, 

it appears that informant alleged in his ejahar as well as in 

his evidence that the accused kidnapped his minor daughter 

and  kept  her  at  another  place.  The  other  PWs have  also 
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corroborated such allegation by deposing in their  evidence 

that the accused at the time of occurrence took away the 

victim to one place situated within the district of Darrang. On 

the other hand, the defence has insisted on the point that 

the victim eloped with the accused as there was love affairs 

between the accused and the victim since earlier.  But, on 

appreciation  of  evidence  of  PWs,  it  can  be  gathered  that 

accused kidnapped the victim at the time of occurrence with 

intent  to  compel  her  marriage  with  him  against  her  will. 

Because, the victim has categorically stated in her evidence 

as well as in her statement recorded u/s 164 CrPC that she 

was taken away forcibly by the accused. So, there is no such 

material  on record on which basis  it  can be held that the 

victim had gone willingly  with accused due to having love 

affairs  with accused. The defence has also insisted on the 

point  that  the victim was a consenting party at that  time 

because  she  never  raised  alarm  during  the  period  of  her 

taking away by the accused and she also did not resist the 

accused. But the submission of defence in this regard is not 

acceptable to believe because the victim has herself admitted 

that  she  was  forcibly  taken  away  from  the  gateway. 

Moreover, it has been proved with reliable materials that the 

victim was below 18 years at that time. On the other hand, 

the defence has failed to bring out major contradiction in the 

evidence  of  PWs to  discard  their  evidence  in  this  regard. 

Hence,  the  evidence  of  PWs  is  found  very  much reliable, 

trustworthy  and cogent.  So,  the  evidence  of  PWs inspires 

confidence to hold that opinion that the accused kidnapped 

the victim at the time of occurrence with intent to compel her 

marriage with the accused. It can be also gathered from the 

facts  and  circumstances  of  the  case  and  on  the  basis  of 

subsequent conduct of the accused after kidnapping that his 

intention  was  to  marry  the  victim  against  her  will  by 

compelling  her.  The  defence  has  failed  to  bring  out 
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contradictions  or  to  establish  in  regards  to  the  plea  of 

innocence, though the defence has insisted that accused had 

no intention to take away the victim and he had to take away 

the victim only for the insistence put on him by the victim. 

But it is evident from the subsequent conduct of the accused 

that he intentionally took away the victim for compelling her 

marriage  with  him  against  her  will.  The  submission  of 

learned counsel  in  regards  to the point  that  victim was a 

consenting party, is not acceptable because the victim is a 

minor girl at that time and the consent given by minor girl 

under compelling circumstances against  her will  cannot be 

deemed to be ‘consent’ as understood in law. Moreover, the 

defence has failed to prove with reliable  material  that the 

victim voluntarily  participated by exercising intelligence for 

going with accused at the relevant point of time. So, on the 

basis  of  above  discussion,  it  is  found  crystal  clear  that 

accused  kidnapped  the  victim  with  intent  to  compel  her 

marriage with him against her will. So, in view of the above 

material facts and also in view of above provision of law, I 

am of the considered opinion that the prosecution has proved 

with reliable material which is beyond the shadow of doubt, 

the ingredients of offence u/s 366 of IPC. I do not find any 

infirmity in the evidence of PWs other than coming to the 

conclusion that accused kidnapped the victim with intent to 

compel  her  marriage  against  her  will.  So,  the  accused  is 

found guilty for committing offence u/s 366 of IPC. So, he is 

liable for conviction under said section of law.  

26. Considering  the  facts  and  circumstances  of  the 

case and also considering the gravity of offence, I am of the 

opinion that it is not the fit case to invoke the provision of 

section 360 CrPC. Rather, I find that accused deserves for 

getting adequate punishment for committing such grievous 

19



          

offence against the society by kidnapping the minor school 

going girl with illegal motive. 

27. Heard  from accused  on  the  point  of  sentence. 

Accused has stated that he committed no wrong because the 

victim requested him to take away her from her residence. 

But such plea of accused is not acceptable  because it has 

been already decided that accused committed the grievous 

offence by kidnapping the victim with the intention to compel 

her marriage against her will. 

  O  R  D  E  R

As the prosecution has proved the case beyond 

all  reasonable  doubt  against  the  accused  for  committing 

offence  u/s  366  of  IPC,  so  the  accused  is  convicted  with 

sentence to suffer rigorous imprisonment for 5 (five) years 

and to pay a fine of  Rs.2,000/-  (rupees two thousand) in 

default  of  fine,  simple  imprisonment  for  another 3 (three) 

months for the offence committed u/s 366 of IPC. 

It is also ordered that the period of detention, if 

any, shall be set off from the period of imprisonment.  

The fine, if realised, shall be given to the victim 

as compensation. 

A copy of judgment be furnished to the accused 

free of cost u/s 363 of CrPC.

Let  a copy of  judgment  be sent to  the District 

Magistrate, Sonitpur, Tezpur  u/s 365 of CrPC.
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Given under my hand and seal of this Court on 

this day, the 28th day of March, 2012. 

( M. Kalita)
 Assistant  Sessions  Judge,
     Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :

J. K Muru, Steno.
****

                        

 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :   Dr. R. M. Keot, Medical Officer
PW 2 :   Sri Mahendra Das, Informant
PW 3 :   Smt. Kamini Das
PW 4         :   Smt. Suprabha Das, victim
PW 5 :   Md. Saiful Islam
PW 6 :   Smt. Dipali Koch
PW 7 :   Sri Gopal Keot
PW 8 :   Smt. Guna Prabha Das
PW 9         :   Md. Jabbar Ali
PW 10 :   Sri Subhas Ch. Baishya, IO

Defence Witness        :   Nil

Court Witness :         Nil
 

Prosecution Exhibits:     :   

Exhibit 1    :  Medical Report
Exhibit 2    :  Laboratory Report
Exhibit 3    :  Radiologist Report
Exhibit 4    :  Ejahar
Exhibit 5    :  Statement u/s 164 CrPC
Exhibit 6    :  Charge sheet
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Exhibit 7    :  Case Diary

Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (M. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.
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