
   IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, 
SONITPUR AT TEZPUR

PRESENT  :    Sri M. Kalita,
Assistant Sessions Judge, 
Sonitpur, Tezpur.

SESSIONS CASE NO. 120 OF 2010

GR Case No. 1218 / 2009

Under Sections 326 / 307 / 34 of Indian Panel Code

State of Assam   …………….   Complainant

–Versus –

1. Sri Ganesh Das
Son of Late Nomal Das 
Village- Teleria
PS – Tezpur
Dist – Sonitur, Assam

2. Sri Rupjyoti Das
Son of Sri Ganesh Das 
Village- Teleria
PS – Tezpur
Dist – Sonitur, Assam

3. Smt. Maina Kalita
Son of Sri Ganesh Das 
Village- Dipota Bamun Chuburi
PS – Tezpur
Dist – Sonitur, Assam ………….           Accused Persons

       

ADVOCATES APPEARED:

For the State : Sri Mahendra Bora, 
Additional Public Prosecutor

For the accused persons     :          Smt. D. Sinha
Advocate

 
  Date of evidence :   15 – 09– 2010, 16 – 07– 2011,

 08 – 09– 2011, 11 – 11– 2011,
13 – 12– 2011 & 18 – 01– 2012

Date of Argument : 04– 02 – 2012 & 
02– 03 – 2012

Date of Judgment :  02– 03 – 2012



          

J   U  D  G    M   E  N   T

1. Briefly stated the case of prosecution is that : 

The  informant  Amulya  Kalita  lodged  the  ejahar 

before  Tezpur  Police  Station  on  09-07-2009  against  the 

accused Maina Kalita by stating inter-alia that on 8-7-2009 at 

night  while  he  was  sleeping  after  having  dinner  at  about 

2 O’clock, he heard alarm raised by his son Upen Kalita and 

accused Maina Kalita, then he awoke up from bed and went to 

the house of Upen Kalita. Then he found the door of Upen Kalita 

as opened then he along with his sister-in-law Chenimai and 

nephew Bhumi Kalita entered into the room. Then all of them 

found that accused Maina Kalita had caused injuries on several 

parts of the body of Upen Kalita by hitting with a dao. Then the 

accused Maina Kalita also chased the informant by taking a dao 

then  the  informant  took  away  the  dao  from  the  hands  of 

accused and kept the dao by tying with a ‘Sadar’.  Then the 

informant  informed  to  the  Civil  Hospital  for  ambulance  and 

ambulance came and brought Upen Kalita to the hospital and 

Upen Kalita was admitted in the hospital. Police also arrested 

the accused when the information was given to the police. So, 

the informant prayed before police for taking necessary legal 

action against the accused. 

2. After  receiving the FIR,  the O/C of  Tezpur  Police 

Station registered a case bearing Tezpur  Police Station Case 

No.  615/09  u/s  326/307  of  IPC.  The  Investigating  Officer 

investigated the case. During the course of investigation, the 

informant was medically examined. Dying declaration was also 

recorded  by  Executive  Magistrate  at  hospital  and  after 

completion  of  investigation,  the  Investigating  Officer 

submitted the Charge sheet against the accused persons u/s 

326/307/34 of IPC. 
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 3. After  appearance  of  the  accused  persons,  the 

learned Judicial Magistrate committed the case to the Court of 

Sessions and thereafter the case was made over to this Court 

for  trial  and  accordingly,  the  case  was  taken  up  for  trial. 

Considering the  materials  available  on case record and case 

diary,  the  charge  was  framed  against  the  accused  persons 

under Sections 326/307/34 of IPC. Then the contents of charge 

was read over  and explained to the accused to which all  of 

them pleaded not guilty and claimed to be tried. 

4. During trial, the prosecution has examined as many 

as 8 (eight) PWs including the informant and the injured person 

to bring home the case. Then the accused persons have been 

examined  u/s  313  CrPC,  wherein  all  of  them  denied  the 

prosecution  case  totally.  No  witness  has  been  examined  by 

defence. Then, argument has been heard from both sides and 

accordingly judgment is delivered. 

5.  Points for determination of the case:

(1) Whether the accused persons in furtherance to 

their  common  intention  caused  grievous  hurt  on  the 

person of victim by means of sharp cutting weapon at the 

time of occurrence ?

(2) Whether the accused persons in furtherance to 

their common intention made attempt to commit murder 

of  the  victim  and  for  that  purpose  some  act  towards 

causing murder of the victim ?

Discussion,   Decision and reasons for Decision:-  

6. Before  deciding  the  case,  I  would  like  to  briefly 

discuss the evidence adduced by PWs first.
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7. PW-1 is the Medical Officer. He has deposed in his 

evidence that he examined the victim Upen Kalita at Kanaklata 

Civil  Hospital  on 9-7-09 who was escorted  and identified  by 

father of victim and he found at the time of examination as 

follows  :

“ The patient is shock with bleeding from injuries. 

Smell of alcohol in breathing present.

Injuries : 

1. Transversely placed sharp cut across the 

back of the neck exposing vertebrae. 

2. Sharp cut across in the right palm. 

3. Sharp  cut  near  the  elbow  and  left 

forearm.

4. Left palm across the lease of thumb. 

5. Sharp cut across the dorsum of left palm.

6. Sharp cut across the back of right arm.

7. Sharp cut below the right elbow.

8. Sharp cut across the left ankle.

9. Sharp cut across the right foot on plumier 

surface. 

10. Sharp cut across the left foot on plumier 

surface.

11. Sharp cut across the right shoulder. 

All  the  injuries  mentioned  above  are  grievous  in 

nature caused by sharp weapon. During of injuries  are 

less than 6 ( six) hours. 

Recitation  started  with  I.V./Injection  –  dekadon, 

Oxygen etc. Haemostsis done and Surgeon on call Dr. P. 

Kalita immediately informed. “

 Then he submitted the Medical Report and he has 

proved the Medical Report as Ext.1. 
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In  the  cross-examination,  the Medical  Officer  has 

stated that he found the patient in unconscious state. He did 

not send the urine of the patient to laboratory as the smell of 

alcohol was found and he clinically examined the patient and on 

the  basis  of  that  he  ascertained  the  injuries  as  grievous  in 

nature and he did not apply any other method to ascertain the 

nature of above injuries mentioned in the report. 

8. From the above discussion of evidence of Medical 

Officer, it appears that the Medical Officer examined the injured 

person immediately after the occurrence and he found grievous 

injuries  on  the  person  of  victim  Upen  Kalita  and  he  could 

ascertain that the said injuries were caused by sharp cutting 

weapon. So, it appears that the victim sustained grievous injury 

by means of sharp cutting weapon at the time of occurrence. I 

find  no  any  major  contradiction  in  the  evidence  of  Medical 

Officer to disbelieve the evidence. 

9. Now, I would like to discus the evidence of other 

PWs to decide the point whether the accused were involved for 

causing injuries on the person of victim.  

10. PW-2 Sri  Amulya Kalita  is  the informant.  He has 

stated in his evidence that when he heard the alarm from the 

victim Upen Kalita then he went to the house of Upen Kalita 

and found Upen Kalita lying on the bed in injured condition with 

pool of blood. The blood was found coming out from the injury 

and he also found the wife of Upen Kalita crying near him. Then 

Upen Kalita  was brought  to  the  hospital  and  he gave dying 

declaration before Executive Magistrate and he signed on the 

dying declaration as a witness. 

In the cross-examination, PW-2 has stated that the 

ejahar was not read over to him before signing. At the time of 
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recording the dying declaration he was not present near the 

victim and though he lodged the ejahar  against  the  wife  of 

Upen Kalita but he has no any grievances against her and he 

has not also any grievances against other two accused who are 

the elder brother and father of wife of victim Upen Kalita. He 

did not witness the occurrence. 

11. PW-3 Sri Jan Kotoki has stated in his evidence that 

at the time of occurrence he was called by his mother-in-law to 

the house of Upen Kalita.  Then after  arrival  at the house of 

Upen Kalita he found Upen Kalita lying. He found injuries on the 

person  of  Upen  Kalita.  Blood  was  coming  from the  injuries. 

Then Upen Kalita was brought to hospital by 108 ambulance. 

In the cross-examination, PW-3 has stated that he 

did not know how Upen Kalita sustained injury.

12. PW-4  Smt.  Moromi  Kataky  has  stated  in  her 

evidence  that  she  was  called  by  her  mother  after  the 

occurrence to the house of Upen Kalita and after her arrival at 

the house of Upen Kalita, he found Upen Kalita is lying with 

pool of blood. She could not know who had caused the injuries. 

Police  recovered  one  dao  and  seized  from  the  place  of 

occurrence and she signed as a witness on the Seizure List. She 

has proved the Seizure List as Ext.2. 

In the cross-examination, PW-4 has stated that she 

did not know the fact written in the Seizure List. She only put 

her signature as asked by police. 

13. PW-5 Mukul Kalita, has stated in her evidence that 

on the date of occurrence at about 1 / 1-30 AM he went to the 

house  of  Upen  Kalita  after  hearing  the  alarm  raised  by 

informant Amulya Kalita. Then he found Upen Kalita lying with 
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pool  of  blood.  Then Upen Kalita  was brought  to  hospital  by 

means of one 108 ambulance. 

14. PW-6  Sri  Chanda  Kamal  Das  has  stated  in  his 

evidence that at the time of occurrence, he was informed about 

the occurrence at about 2-30 AM at midnight then he went to 

the residence of Upen Kalita and found Upen Kalita lying on the 

bed  with  pool  of  blood.  Then  the  information  was  given  to 

police and police came there and took his signature on a paper 

and  seized  the  dao  and  he  signed  on  the  Seizure  List  as 

witness. 

In the cross-examination, PW-6 has stated that no 

article was seized in front of him by police. 

15. PW-7 Sri Bhumi Kalita has stated in his evidence 

that at the time of occurrence at about 1 / 1-30 AM he went to 

the residence of Upen Kalita by hearing the hue and cry, then 

he found Upen Kalita with cut injuries but she did not know who 

had caused cut injuries on Upen Kalita. Upen Kalita also did not 

stated about the persons who had caused the injuries.  

16. PW-8 is  the injured  person.  Injured  person Upen 

Kalita has stated in his evidence that at the time of occurrence 

when he was sleeping then somebody came and caused hit by 

a dao. The blow was given on his leg and neck. At that time his 

wife was present. But he could not ascertain who had caused 

the injuries. He became senseless and he regained his senses 

at  Civil  Hospital.  The  Magistrate  recorded  his  statement  at 

hospital and his father lodged the ejahar before police. 

In the cross-examination, PW-8 has admitted that 

accused Ganesh Das is his father-in-law, accused Rupjyoti Das 

is  brother-in-law and other  accused  Ranjana is  his  wife  and 

Ranjana Kalita has been living peacefully with him. He could not 
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know who had caused the injuries on his person. There was 

cordial relation between his father’s family and the family of his 

father-in-law. He did not know how and why his father lodged 

the ejahar. 

17. From the  above  discussion  of  evidence  of  PW-2, 

PW-3,  PW-4,  PW-5,  PW-6,  PW-7  and  PW-8,  it  appears  that 

none of them has stated any implicating materials against the 

accused persons. All of them except the victim have stated that 

they only found Upen Kalita, the victim lying with pool of blood. 

They except PW-8 did not witness the occurrence. Moreover, 

they  did  not  hear  about  the  persons  who  had  caused  the 

injuries. Even the victim Upen Kalita has stated that he could 

not  recognise  the  persons  who  had  caused  injuries.  He  has 

further admitted that he did not know how and why his father 

had lodged the ejahar. So, on appreciation of evidence of PWs 

except the Medical Officer, it appears that the evidence of said 

PWs  is  not  sufficient  enough  to  prove  the  guilt  of  accused 

persons  because  none  of  them  has  stated  any  implicating 

materials  against  the  accused  persons.  Rather  they  have 

admitted that there was cordial relation between victim Upen 

Kalita  and  his  wife  Maina  Kalita  at  the  time  of  occurrence. 

Though, it has been proved by virtue of Medical Certificate that 

the grievous injuries were sustained by the victim at the time of 

occurrence  but  it  has  not  been  proved  by  reliable  and 

substantive evidence that the accused persons were responsible 

for  causing  the  injuries.  The  fact  of  FIR  has  not  been 

adequately substantiated by the evidence of PWs. The victim 

has himself admitted that though his father lodged the FIR but 

he could not know how and why the FIR was lodged against his 

wife. So, such type of fact stated by the victim himself in his 

evidence has cast the shadow of doubt on the truthfulness of 

the  fact  of  the  ejahar.  Moreover,  it  has  cast  the  shadow of 

doubt on the reliability of evidence of remaining PWs. 
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18. So, on the basis of above discussion, it appears that 

the  prosecution  has  failed  to  prove  with  beyond  reasonable 

doubt  that  the  accused  persons  are  responsible  for  causing 

grievous  injuries  on  the  person  of  victim  at  the  time  of 

occurrence.  The prosecution  has  also  further  failed  to  prove 

with reliable evidence that the accused persons made attempt 

to cause murder of the victim at the time of occurrence. So, all 

the  accused  persons  are  entitled  to  acquittal  on  benefit  of 

doubt. 

  O  R  D  E  R

As  the  prosecution  has  failed  to  prove  the  case 

beyond all reasonable doubt against the accused persons, so 

the accused persons are acquitted on benefit of doubt and set 

at liberty forthwith. 

The bail bonds stand discharged immediately from 

the case. 

The seized articles shall be destroyed in due course 

of time. 

             Given under my hand and seal of this Court on this 

day, the 2nd day of March, 2012. 

( M. Kalita)
 Assistant  Sessions  Judge,
     Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :
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(M. Kalita)
Assistant Sessions Judge,

Sonitpur, Tezpur.



          

(J. K Muru)
Steno.

****
                              

A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :   Dr. M.C. Pujari, MO
PW 2 :   Sri Amulya Kalita, Informant
PW 3 :   Sri Jan Kataki
PW 4         :   Smt. Mamoni Kataki
PW 5 :   Sri Mukul Kalita
PW 6 :   Sri Chandra Kamal Das
PW 7 :   Sri Bhumi Kalita 
PW 8 :   Sri Upen Kalita, victim

Defence Witness        :   Nil

Court Witness :         Nil
 

Prosecution Exhibits:     :   

Exhibit 1    :  Medical Report
Exhibit 2    :  Seizure List

Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (M. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.
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				Assistant Sessions Judge, 							Sonitpur, Tezpur.
	ADVOCATES APPEARED:


