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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

21st day of December, 2019 

MISC. (J) NO. 41/2019 
(Arising out of T.S. No.14/2016) 

 

 
Sri Shyam Pd. Lal   -- Plaintiff / Petitioner      

  -Vs.- 
    Sri Ananta Saikia & Ors ----- Defendants / Opp. Parties 

 
A petition under Order 39 Rule 7 r/w Order 26 Rule 9 of 
Code of Civil Procedure and finally came up for hearing on-
03/12/19 in presence of following Advocates:-  
 

Ld. Advocate appeared for the petitioner          : - Mr. S. K. Singh 
Ld. Advocate appeared on behalf of OP  : - Mr. A. K. Paul, Mr. B. Nath 
 

 
Petitioner’s case 

 

1. Petitioner’s case appears to be in a nutshell is that he has filed the suit 

praying for a decree of declaration of right, over title and interest in the suit 

land of the plaintiff and consequential relief of permanent injunction 

restraining the defendants particularly the defendant No.2 and 3 from selling 

or disposing the plaintiff or his family members or agents from the suit land. 

That the defendant No.1 sold land measuring 1 Katha covered under Dag 

No.1008 of PP No.667 situated at 2nd part of Tezpur Town to the plaintiff 

vide Registered Sale Deed No.258 dated 15-02-2012 and when the plaintiff 

was to take possession of the land, he found only 17 lessas instead of 1 

Katha. The plaintiff raised no objection as the deed was already registered 

and all the transaction was over. The plaintiff mutated his name in the 

records of right and has been enjoying the same. That suit was originally 

filed against the two defendants – the vendor Sri Ananta Saikia and UCO 

Bank. That the bank was trying to dispossess this plaintiff from the 

possession of the suit land prompting him to approach the court with a suit 
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and an injunction petition. That during the continuation of suit, this plaintiff 

further came to know that the defendant No.1 availed another housing loan 

from Assam Gramin Vikash Bank against the same suit land. That plaintiff 

filed an application for impleading the said Assam Gramin Vikash Bank as 

defendant No.3 and Assam Gramin Vikash Bank was impleaded as defendant 

No.3. That defendant No.3 after receipt of summons appeared and filed their 

written statement along with it a counter claim. The plaintiff filed his written 

statement against such counter claim and has been contesting the suit 

effectively. That taking advantage of the ongoing dispute between the 

plaintiff and the defendants and the constant absence of this plaintiff from 

Tezpur due to his service exisgencies, one of the immediate neighbours, Sri 

Tilak Saikia, has been encroaching in a systematic manner. He has 

purchased some land from one Sri Nirmal Saikia and also taken possession 

of some eksana land from Sri Ananta Saikia. His constant and systematic 

encroachments may lead the suit land reduced greatly in size. That suit land 

needs to be preserved in its present position. That plaintiff has forbid him 

from encroaching but he has refused to listen. That when the plaintiff had 

purchased the suit land, he came across around 17 lessas of land. During 

the pendency of the suit, the suit land was measured through Survey 

Commissioner. That suit land was found 15 lessas in size and that recent 

systematic encroachments appear to have reduced the size of the suit land 

further. Hence, it has become necessary to appoint the previous Survey 

Commissioner to measure the suit land again and further to make orders for 

its preservation from any further encroachment.     

2. Per contra, the OP No. 3 filed written objection denying the contents of the 

petition filed by the petitioner. OPs further pleaded that the petition filed by 

the plaintiff as petitioner under Order XXXIX Rule 7 r/w Order XXVI Rule 9 of 

CPC is not maintainable in law and under the facts. That the plaintiff has 

filed the above petition under some conspiracy to make the suit more 

complicated just to delay in disposal of the suit. That the plaintiff has no 

valid, right, title and interest upon the suit property and he may have some 

grievances against the defendant No.1. For that he may proceed against the 

said defendant No.1 for proper relief under the appropriate provisions of 

law. The plaintiff has no cause of action against the answering defendant to 

whom the suit land has been mortgaged by the defendant No.1 by creating 
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equitable mortgage for advancing a housing loan. The defendant No.1 failed 

to repay the loan yet to discharge the loan in spite of repeated demand. 

Admittedly, the defendant No.3 has already served possession notice for the 

suit property vide notice dated 26-05-2016 under the provision of 

Securitization and Reconstruction of Financial Assets and Enforcement of 

Security Interest Act, 2002 and in exercise of power conferred under section 

13(2) read with Rule 9 of Security Interest Act, 2002. Therefore, the suit of 

the plaintiff is barred under the provision of section 34 of the Securitization 

and Reconstruction of Financial Assets and Enforcement of Security Interest 

Act, 2002. Accordingly, OP No.3 prayed to reject the prayer with cost.            

3. OP No. 2 filed written objection denying the contents of the petition filed by 

the petitioner. OPs further pleaded that the petition filed by the petitioner 

/plaintiff is not maintainable and liable to be rejected. That the petitioner 

/plaintiff has no right upon the suit land. Petitioner /plaintiff filed the suit in 

the month of April 2016 but after long interval the petitioner /plaintiff filed 

this petition to fulfil his ulterior motive only. Plaintiff/petitioner is not a bona 

fide purchaser as he had knowledge about the mortgage of the said land 

with defendant No.2 before purchase and intentionally purchased the 

mortgaged land in low cost as the actual market price of the said land was 

very high at that time for which he apprehended to measure the suit land 

with the help of authorised person ie. Mandal. Under section 14 of Sales of 

Goods Act petitioner is liable for not measuring the said land in time. That as 

regards to the statement made in para No.3 of the petition is matter of fact 

as such petitioner /plaintiff is to put strictest proof thereof, fact of the case is 

that the suit land was mortgaged by the OP No.1 at the time of taking loan 

from OP No.2 Bank and without liquidate the said loan by the OP No.1, 

petitioner purchased the said land which was already in mortgage with the 

OP No.2 Bank against the said loan and it is also admitted fact petitioner 

/plaintiff had knowledge about mortgaged with OP No.2 bank before his 

purchase as such he has no valid right, title interest upon the said land. That 

it is also known to the petitioner that due to the default committed by the 

defendant No.1/OP No.1 on repaying the loan, defendant No.2 took 

possession the suit land under section 13(4) of SARFAESI Act , 2002 

therefore this present petition and suit barred under provision of the section 

34 of SARFAESI Act,2002. That the petition has been filed by the petitioner/ 
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plaintiff with the mischievous intention and therefore it is liable to be 

rejected.  

4. Heard both sides and perused the entire C.R. Admittedly neither parties have 

adduced any sort of evidences. However, the pleadings on record found to 

be supported with affidavits of respective parties.  

5. Certainly, from the aforesaid pleadings, it becomes crystal clear that instant 

Misc. Case arisen out of a petition filed under Order XXXIX Rule 7 r/w Order 

XXVI Rule 9 of CPC filed by the plaintiff/petitioner praying to appoint Survey 

Commissioner to survey the suit land and demarcate the boundary and 

further to issue necessary directions for preservation of the suit property. 

The case of the petitioner as disclosed from the petition that the petitioner 

Shyam Pd. Lal purchased the suit land from its original owner vide registered 

sale deed No.258 dated 15-02-2012 and possessing the land measuring 17 

lessas instead of 1 Katha as agreed or sold out to petitioner. It is further 

pleaded that two different banks i.e. the OPs now trying to dispossess the 

petitioner from the said property contending that the suit property was given 

mortgage before Assam Gramin Vikash Bank and said Assam Gramin Vikash 

Bank also impleaded as defendant No.3 in the original suit. It is further 

pleaded by the petitioner that during the pendency of the suit, the suit land 

was measured through Survey Commissioner and due to recent systematic 

encroachments, the suit land appears to have reduced. As such, it is prayed 

to preserve the suit property by way of appointing the previous Survey 

Commissioner. The OP No.3 Assam Gramin Vikash Bank and OP No.2 UCO 

Bank in their written objections empathetically pleaded that the suit property 

was mortgage in favour of the banks at the time of obtaining loans and OP 

No.3 has already served possession notice dated 26-05-2016. OP No.2 i.e. 

UCO Bank took possession of the property under Section 13 (4) of 

Securitization and Reconstruction of Financial Assets and Enforcement of 

Security Interest Act, 2002.  

6. Hence, it is seen from the pleadings on record that petitioner is claiming his 

possession over the suit property measuring 17 lessas since from the year 

2012. On contrary, OP Nos. 2 and 3 also are claiming their respective 

possessions of the suit property. It is also admitted position that the suit 

property was kept in mortgage at the time of obtaining loan from two banks 
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by the OP No.1 and furthermore, the suit property was sold out in favour of 

the petitioner by OP No.1 by suppressing the mortgages.  

7. In the light of the aforesaid circumstances, this court is constrained to opine 

that the property in dispute claimed by the petitioner, OP No.2 and OP No.3 

and their respective possessions over the suit property appears to be 

disputed. During the time of hearing of the instant Misc. Case, learned 

advocate appearing on behalf of the petitioner as well as OPs have 

empathetically admitted that OP No.1 suppressing previous mortgages of the 

suit property sold out the land in favour of the petitioner and now the 

petitioner has been possessing the suit property although OP No.2 and OP 

No.3 claiming their symbolic possession over the suit property. The original 

Title Suit No.14/16 now pending at the stage of steps before peremptory 

hearing and compromise. The learned advocate appearing on behalf of the 

defendant No.1 empathetically submitted before this court that now the 

defendant No.1 is willing to liquidate the outstanding amounts of UCO bank 

as well as Assam Gramin Vikash Bank. In the event of payment of 

outstanding amount of both the banks for the mortgaged property i.e. the 

suit land of the instant suit the entire purpose shall deemed to be served.  

8. Therefore, considering the factual matrix that disclosed the real points of 

controversy between the parties, at this stage, this court thinks it deem fit 

and proper to preserve the suit property by way of passing an order of 

status-quo directing all the OPs not to make any encroachment over the suit 

property till final conclusion of the dispute in TS No.14/16. Furthermore, 

preservation of the suit land by passing an order of status-quo shall fulfil the 

demand of justice and it will further help the court to arrive at a proper 

conclusion of the dispute in hand.  

ORDER 

9. As such, the instant Misc.(J) case is partly allowed without cost directing all 

the OPs to maintain status-quo over the suit land till the court adjudicates 

the final dispute in TS No.14/16. Instant order is passed u/s 151 of CPC.  

10. Accordingly, instant Misc. (J) Case is disposed of accordingly.  

 

 

 Civil Judge 
Sonitpur, Tezpur 


