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                   IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

Tezpur, Sonitpur

 M.R. Case No. 34/17

Rupali Das 

Versus

Ashish Das

(Under section 125 Cr.P.C)

Evidence recorded on:  05.02.2018,  01.09.2018,  14.12.2018,  05.07.2019,
22.07.2019 

         Arguments heard on: 21.08,.2019 

         Judgment delivered on: 17.10.2019

         Advocate for the Petitioner: Ms Mouchumi Bhagowati

         Advocate for the Opposite Party: Mr Abhijeet Bhuyan

                                                           FINAL ORDER 

1. The present proceedings have arisen out of an application under Section
125, Cr.P.C.

2. The case of the petitioner in brief is that she was married to the opposite
party on 29.01.2016 as per Hindu rites and laws. After one month of her
marriage the opposite party on the instigation of his mother taunted the
petitioner for bringing inferior quality stridhan articles and tormented metal
tortures on her.   It  is  averred in the petition by the petitioner  that  the
opposite party never gave her the dignity of a wife and insulted her for
belonging to a low caste and threatened to kill her.  On 08.09.2016 at about
11.00  a.m.,  the  opposite  party  demanded Rs.  1,  00,000/-  (Rupees  One
Lakhs Only) to the informant and assaulted her and thereafter drove her
out from his house and her brother Uttam Das took her back home. On
09.09.2016 the petitioner lodged an ejahar against the opposite party as
Rangapara  P.S.  Case  No.  109/2016  u/s  498 (A)  IPC  and since  then  the
petitioner is residing at her parental house. The opposite party since then
has neglected to maintain her.  The petitioner submits that the opposite
party is an able bodied person and he is a photographer by profession and
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that he earns 35,000 to 40,000/- (Rupees Forty Thousand Only)per month.
On the other hand the petitioner is not having any source of income and is
undergoing severe financial crisis to maintain her. As such she had claimed
Rs 15,000/- (Rupees Fifteen Thousand Only) per month for the maintenance
of herself from the opposite party.

3. The  opposite  party  contested  the  case  by  filing  written  statement
wherein  he  denied  all  the  allegations  against  him  by  the  petitioner.
However he has admitted about the marriage with the petitioner which was
solemnized on 29.01.2016.  He further  stated that  the petitioner  offered
money to him to start a business which he refused to accept. The opposite
party also submitted that on 08.09.2016 he asked the petitioner to bring
her voter list from her parental house to which she denied. Thereafter on
the date of occurrence the petitioner wanted to go to her parental house by
refusing the request made by the opposite party not to visit  during the
month of “Bhado” to which she created hue and cry and created a noisy
scene. Though the neighbours came to calm her down but she did not calm
down and went out with her brother and thereafter the petitioner lodged a
false  case at  Rangapara P.S.  u/s  498 (A)  IPC  and presently  the  case  is
pending for trail. He alleged that since his marriage the petitioner and her
family member behaved rudely with him and he was never given the status
of  husband of  the petitioner.  He further  alleged that  the  petitioner  has
wilfully left for her parental house without any reason and refused to have
conjugal life with him and therefore she is not entitled to maintenance. The
opposite  party  on  various  occasions  visited  the  parental  house  of   the
petitioner to bring her back but she refused to come back and further laid
down conditions that the opposite party has to live as a house husband
(ghar jowai) leaving his mother. The opposite party further alleged that
the petitioner failed to look after his ailing mother and failed to perform her
duties as opposite parties. The opposite party also denied that he has good
source of income to provide maintenance as prayed for by the petitioner.
However,  he  admitted  that  he  worked  as  photographer  but  presently
unable to work as he has to look after his ailing mother. 

4.  The petitioner has examined as many as three (3) witnesses including
her. The opposite party has also examined as many as two (2) witnesses
including him in support of his case. 

5.  Upon  perusal  of  the  case  record  and  the  submission  made  by  the
Learned Counsels for both the parties, I am framing the following points of
determination for the sake of proper adjudication of the present case:

(i)  Whether  the  petitioner  is  the  legally  married  wife  of  the
opposite party? 
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(ii) Whether the petitioner is entitled to maintenance allowance for
herself from the opposite party? 

(iii) If yes, what should be the quantum of maintenance?

DISCUSSION, DECISION AND REASONS THEREOF: 

6. Now let me discuss the materials on record and try to arrive at a definite
finding as regards the point for determination. 

Point No.1: Whether the petitioner is the legally married wife of
the opposite party? 

7. The  opposite  in  his  written  statement  has  admitted  the  factum  of
marriage  between  the  parties  and  hence  point  no.  (i)  is  decided  in
affirmative of the petitioner. 

Point  No.2:  Whether  the  petitioner  is  entitled  to  maintenance
allowance for herself from the opposite party? 

8. The petitioner in support of her claim has examined herself as P.W-1
where she reiterated the statement made in her petition. The evidence of
P.W-1  is  also  corroborated  by  P.W-2  and  P.W-3  that  the  petitioner  was
tortured by the opposite party in order to fulfil his demand for cash and
other articles. The witnesses also corroborated the fact that the petitioner
was thrown out by the Opposite Party and presently she is residing at her
parental house. 

9. On the other hand the Opposite Party examined himself as D.W-1 and
reiterated the statement made in his written statement. His evidence is
that the petitioner has left for her parental house without any reason and
refused  to  come  back  in  spite  of  repeated  request  by  him.  He  further
deposed that the petitioner has lodge a false case against him u/s 498 (A)
IPC. He further stated that on the date of occurrence his wife/petitioner
created hue and cry and the neighbour came to calm her down but the
brother of the petitioner abused them.  D.W-2 also deposed on the date of
occurrence she heard hue and cry in the house of the opposite party when
she  visisted  thier  house  and  she  saw  both  the  parties  indulging  in
altercation for the voter’s list and thereafter the brother of the petitioner
came and abused them and the petitioner thereafter went out with her
brother. 

10. Considering the evidence of the parties it appears that the petitioner is
the wife of the opposite party and the petitioner is now residing at her
parental  house.  The  petitioner  and  her  witnesses  submitted  that  the
opposite party torture the petitioner and drove her out from his house. The
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evidence of D.W-2 also shows that on the date of occurrence she saw there
was an altercation between both the parties. Thereafter the petitioner left
for her parental house. The opposite party also admitted that the petitioner
has filed a case against his u/s 498 (A) IPC against him alleging torture
upon her. As the petitioner is residing in her parental house forcing her to
leave the house of the Opposite Party. There is nothing to show that the
petitioner has deserted the opposite party. In view of the alleged torture
and demands for dowry the petitioner has filed a criminal case against the
opposite party. It must be held that there must be some valid reason for the
petitioner to leave separately. It is not denied by the opposite party that he
has not provided any maintenance to the petitioner who is languishing in
her parental house. Section 125 Cr.P.C is a beneficial provision in order to
avoid destitution of wives, children’s and aged parents. In this case it is
found that the petitioner has no independent source of income and she is
not provided with any maintenance by the opposite party and therefore she
is entitled to maintenance from the opposite party. Hence, point no. (ii) is
decided in favour of the petitioner. 

Point No. (iii) If yes, what should be the quantum of maintenance?

11. Appreciating the evidence on record and the decisions arrived at on the
foregoing issues for determination it is held that the petitioner is entitled to
maintenance from the opposite party. There is nothing to show that the
opposite party suffers from any infirmity. He is an able bodied man and has
a legal and moral obligation to support his wife.

12. Next, the quantum of maintenance to be awarded is to be determined.
The proceedings under Section 125 Cr.P.C are quasi criminal and extent of
proof required is not of „proof beyond reasonable doubt‟ but the parties
are  required  to  prove  their  respective  cases  by  “preponderance  of
probabilities‟.  It  is  a  settled  law that  the  petitioner  shall  be  entitled to
receive such  maintenance as is  consistent  with  the life  style  and living
standard of the opposite party. 

13. The petitioner has duly testified in support of her case and has stated
that she has no source of income and that fact has not been denied by the
opposite  party.  As  such  the petitioner  is  the  prime responsibility  of  the
opposite party and he is under moral and legal duty to prevent her from
vagrancy and from being left at the mercy of destiny. Being the husband of
the  petitioner,  the  opposite  party  cannot  be  absolved  of  his  liability  to
maintain  the  petitioner.  The  petitioner  averred  in  the  petition  that  the
opposite party is a photographer by profession and that he earns 35,000
(Rupees Thirty Five Thousand Only) to 40,000/-  (Rupees Forty Thousand
Only)  per  month.  The  opposite  party  also  admitted  that  he  is  a
photographer by profession but presently he is unable to work as he has to
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look after his ailing mother at home. In his written statement, the opposite
party  has not  stated anything as  to  what  his  actual  income is.  He has
evasively  denied  that  he  has  no  source  of  income  as  claimed  by  the
petitioner in her petition and that he has to look after his aged mother.
Though the opposite party claims that he is maintained by his sisters but
there is  no evidence to this effect.  Any able bodied person is bound to
maintain his wife. The petitioner though claimed that opposite party earns
35,000  (Rupees  Thirty  Five  Thousand  Only)  to  40,000/-  (Rupees  Forty
Thousand  Only)  per  month  but  there  is  no  documentary  evidence  to
support  her  claim.  The  opposite  party  has  also  failed  to  discharge  his
burden that he is presently unable to earn any money.

14.  Weighing  the  evidence  on  record  on  a  scale  of  preponderance  of
probabilities,  the  income  of  the  opposite  party  is  assessed  to  be  Rs.
15,000/-  (Rupees Fifteen Thousand Only)  per month taking into account
that any able bodied person earns not less than 15,000/- (Rupees Fifteen
Thousand  Only)  per  month  specially  in  case  when  he  is  a  professional
photographer. Taking into account the income of the opposite party and the
requirements of the petitioner given the increasing cost of living and the
expenses  of  an  adult  woman,  it  is  held  that  an  amount  of  Rs.  5000/-
(Rupees Five Thousand Only) per month for the petitioner from the date of
order would be the proper maintenance allowance from the opposite party.

                                                         ORDER 

15.  Scrutinizing the materials on record, I  am of the considered opinion
that  the  opposite  party,  namely,  Ahish  Dev  has  wilfully  neglected  the
petitioner,  namely,  Rupali  Das  his  legally  married  wife  and  refused  to
maintain  her  in  spite  of  having  sufficient  means  to  do  so.  Hence  the
petition filed by the petitioner is allowed on contest directing the opposite
party to pay as maintenance a sum of Rs.5000/- (Rupees Five Thousand
Only) only per month to the petitioner with effect from the date of filing of
the petition. 

16. The  judgment  is  delivered  and  operative  part  of  the  same  is
pronounced in the open court today, on the 17th October, 2019 under my
hand and the seal of this Court. 

17. Furnish a free copy of the judgment.

                           (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class

                                                                                      Tezpur, Sonitpur
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APPENDIX

A. WITNESS OF PROSECUTION: 

    1. P.W-1: Rupali Das

    2. P.W-2: Shyamali Das

    3. P.W-1: Lakhi Saikia

B. EXHIBITS OF PROSECUTION: NIL

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

          (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class
                                                                                 Tezpur, Sonitpur
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