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                      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

G.R. Case No. 476/2017

State

Versus

Sri Ajay Tanti

(Under section 279/338 of IPC)

             Offence explained on: 12.12.2017

Evidence recorded on: 21.08.2018, 12.02.2019 & 02.08.2019

              Statements recorded on: 09.08.2019

              Arguments heard on: 09.08.2019

              Judgment delivered on: 29.08.2019

              Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

              Advocate for the Accused: Mr. B. K. Basumatary 

                                                                   J U D G E M E N T

         Prosecution Case in brief: 

1. This case arose out of Missamari P.S Case No. 18/17 u/s 279/338 of
IPC based on the gist of facts stated in the ejahar which has set this
criminal case in motion against accused person. 

2.  Prosecution case in brief is initiated on the basis of written ejahar
dated 16.02.2017 stating inter alia that on 07.12.2016 at about 8:30
a.m.,  when  the  daughter  of  the  informant  Ms.  Dilwara  Parbin  was
heading  towards  the  school  (Bahbera  Primary  Vidyalaya)  from  her
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house,  a  vehicle  bearing  registration.  No.  AS-12-Q-8035  (Glamour)
plying in a rash and negligent manner and in a high speed hit  the
daughter  of  the  informant  from front  side,  as  a  result  of  which  his
daughter  sustained  to  injuries.  Immediately,  the  daughter  of  the
informant was taken to Tezpur Medical College and Hospital, Tezpur for
treatment. It is further stated that as the daughter of the informant was
admitted in hospital and the informant was busy with her treatment.
Hence, there was a delay in lodging the ejahar. Hence this case. 

3.  On receiving the ejahar O/C of Missamari PS registered a case  as
Missamari P.S. Case No. 18/17 u/s 279/338 of the Indian Penal Code.
Thereafter,  I/O  has  launched  the  investigation  of  this  case.  After
completion of investigation, I/O has finally submitted charge sheet u/s
279/338 of the IPC against the accused person. 

    4. Thereafter, cognizance has been taken and summon has been issued
to the accused  person.  On appearance of accused person, necessary
documents required u/s 207 of Cr.P.C has been furnished to him. On
perusal of the materials on record particulars of offence u/s 279/338 of
IPC  is  read  over  and  explained  to  the  accused  person  to  which  he
pleaded not guilty and claimed to be tried.

5.  Prosecution,  in  support  of  its  case  has  examined  only  six  (6)
witnesses including the informant and the medical officer of this case. 

    6. Defence has categorically denied the allegations levelled against the
accused person.  The  same is  apparent  from the  statements  of  the
accused person recorded under section 313 of Cr.P.C. Accused person
denied adducing evidence in defence.

    7.I have heard the arguments advanced by the learned counsel for the
accused person and Ld. A.P.P. Perused the materials available in the
case  record.  Upon  hearing  both  the  parties  and  on  perusal  of  the
record,  following  points  for  determination  are  formulated  for  proper
adjudication of this case.

POINTS FOR DETERMINATION:

Point No 1: Whether the accused person on 07.12.2016 at about 8:30
AM rode his motor cycle bearing Regd. No. AS-12-Q-8035 (Glamour) in
a manner so rash and negligent, endangering human life, and thereby
committed an offence punishable u/s 279 of the I.P.C.? 

Point No 2: Whether the accused person on the same day, place and
time, the accused person caused grievous hurt to the daughter of the
informant by riding his cycle so rashly and negligently as to endanger
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human life or the personal safety of others and thereby committed an
offence punishable under section 338 of the IPC ? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8.  Now  let  me  try  to  decide  the  above  points  on  the  basis  of
evidences  on  record.  In  order  to  make  a  clear  and  convenient
discussion,  I  deem it  fit  to  reproduce the  relevant  testimonies  of
witness.  P.W-1, Md. Ashadul Islam (informant)  deposed in his
evidence in chief that he knows the accused person of this case. The
incident took place in the year 2016 when his daughter was going to
her school from Dighaldol to Bahbera. At that time a biker rode his
bike in a negligent manner and hit his daughter, as a result of which
his daughter sustained to fracture on her legs. The daughter of the
informant was on the direction towards East to West and the biker
rode his bike from West to East direction. Thereafter, the injured was
taken to Tezpur Medical College and Hospital, Tezpur for treatment.

9. When put to cross examination P.W-1 deposed that the ejahar was
written  by  one  Monsur  Ali,  which  was  lodged after  one  and  half
months  of  occurrence  of  the  incident  as  he  was  busy  with  the
treatment of his daughter. The informant deposed that his house is
at Dighaldol and the school of his daughter is at Bahbera, which is
almost  at  a  distance  of  3  kms  from  his  house.  At  the  time  of
occurrence of the incident he was at the paddy field and as he did
not witness the occurrence of the incident he cannot say who rode
the bike and how the accident took place. 

10. P.W-2, Md. Monsur Ali deposed in his evidence in chief that he
knows the informant as well as the accused person of this case. The
incident took place in the year 2016.  The informant was heading
towards  south  and  the  daughters  of  the  informant  were  heading
towards their school when the bike of the accused plying on the road
hit the victim girl. P.W-2 further deposed that at that time he was
waiting near the road as his house is near the place of occurrence
and that he witnessed the occurrence of the incident. Thereafter he
informed the police and the accused along with the bike was taken
to the police station. The victim sustained to fracture on her legs and
was taken to the hospital. Police seized the bike. 

11. During cross examination P.W-2 deposed that Sukur Ali, Mumtaz
Ali, Abdul Malek resides near his house. He also deposed that the
school is almost ½ flung from his house. The accident occurred very
near from the place he stood. He further deposed that along with the
victim there were two other girls and at that time no other vehicles
were  plying  on  the  road.  He  does  not  remember  who  were  the
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persons  present  at  the  place  of  occurrence  were.  P.W-2  denied
suggestion put forth by the defence stating that it is not a fact that
he was not present at the time of occurrence of the accident.

12. P.W-3, Sukur Ali  deposed in his evidence that he knows both
the parties. He deposed that on 07.12.2016 this incident took place
but at the time of occurrence he was at his residence and on hearing
that a bike accident took place he came out and came to know that
the  accused  person  was  riding  a  bike  which  hit  the  daughter  of
Ashadul. He further deposed that the accused was taken to police
station  and  the  victim  was  taken  to  the  hospital  as  the  victim
sustained to injuries on her legs.

13. During cross-examination P.W-3, deposed that he did not witness
the occurrence of the incident and hence he cannot say for whose
fault the accident took place. 

14. P.W 4, Md. Abdul Malek deposed in his evidence in chief that
he knows both the parties. The incident took place on 07.12.2016 at
about 8 a.m., to 8:30 a.m,. He further deposed that the accused was
plying  on  his  bike  from  the  direction  and  the  daughter  of  the
informant was coming from the north direction when the accident
took  place.  P.W-4  deposed that  at  the  time of  occurrence  of  the
incident he was at his house. One Monsur Ali telephoned informed
him about the accident and he rushed to the place of occurrence and
saw that the victim sustained to injuries on her legs. Police seized
the bike wherein he has put his signature in the seizure list.  

15. When put to cross P.W-4 deposed that he did not witness the
occurrence of the incident and hence he cannot say how and for
whose fault the accident took place. 

16. P.W-5, Md. Mumtaz Ali  deposed in his evidence in chief that
he knows the informant but he does not know the accused person.
He deposed that  the incident  took place about  one year  back at
about  8  a.m.  At  that  time he  was  in  his  cultivated  land  and on
hearing hue and cry he came running and saw that an accident took
place. P.W-5 also deposed that he saw that the victim was taken to
the hospital and accused was taken to the police station. 

17. During cross examination P.W-5 deposed that he did not witness
the incident and hence he could not say how and for whose fault the
accident took place. 

18.  P.W-6,  Dr.  Kiran  Sonowal  (medical  officer)  deposed  in  his
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evidence in chief that on 07.12.2016 at about 10:00 a.m., he examined
Dilwara Parbin aged about six years and on examination the following
were found:

Pain and swelling over the left thigh and left leg along with deformation
of left thigh and left leg.

After x-ray it was found there was fracture on shaft top left femure,
fracture of both bones of the left leg. Patient was admitted and had to
undergo operation for femur. Fracture on both bones were treated with
conservative casting. The nature of injury was grievous.

19.  During  cross  examination  P.W-6  deposed  that  the  medico  legal
register was not sent except the medical report. The names of every
patient is not entered in the medico legal register but only names of
patients  history  of  physical  assaults  and  other  casualty  issues  are
entered.  In  police  case  patients  come  up  for  treatment  along  with
police requisition or GD entry Number. There is no special mention as
to whether “alleged history of RTA on 07.12.2016” was told to him by
patient  Dilwara  Parbin.  The  injury  sustained  by  the  patient  can  be
caused by falling from a high surface. Further P.W-6 deposed that in the
medical  report  there  is  a  mention  that  the  patient  was  bought  for
treatment (as per police requisition of Missamari P.S case no. 18/17) on
20.02.2017 but as per the medical report the patient was examined on
07.12.2016. In exhibit 3 column no. 8 (remarks) the date is mentioned
as 17.02.2016. The report is submitted as per the medico legal register
maintained in the hospital.

20. Now let me try to decide the above points on the basis of evidence
available  in  the  case record.  Scanning through the evidence of  the
PW’s it divulges that prosecution could not give a clear picture as to
how the accused was responsible for rash and negligent driving. It is
seen that there is no any eye witness to the occurrence of the incident.
Although P.W-2 stated that he witnessed the incident but he failed to
implicate the accused person for the commission of offence. None of
the  witnesses  including  the  informant  have  implicated  the  accused
person for commission of the offences. If we wade through the medical
report  it  is  seen  that  the  patient  was  bought  for  treatment  on
20.02.2017 but as per the medical report the patient was examined on
07.12.2016.  Hence  I  am not  inclined  to  believe  the  medical  report
submitted by the medical officer and a doubt is created regarding the
authenticity and genuineness of the medical report. That apart none of
the witness could depose the manner and circumstances under which
the incident took place. Hence accused is given the benefit of doubt
and  acquitted  of  the  charges.  Prosecution  could  not  discharge  its
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burden by adducing just and cogent evidence which would point out
towards the guilt of the accused. 

          ORDER

21. In view of the above discussions, I am of the considered opinion
that,  prosecution has failed to establish the case against accused
person namely  Sri  Ajay Tanti.  Accordingly, accused is acquitted of
the charges u/s 279/338 of IPC levelled against them in this instant
case. 

22. Set the accused person at liberty forthwith.

23. The bail bond for the accused person is extended for a further
period of six (6) months. 

24. The case is disposed of on contest accordingly.

Given under my hand and seal on this 29th day of August, 2019 at
Tezpur, Sonitpur.

                                                                           (Ms. Sparsita Garg)
                                                                    Judicial Magistrate First Class
                                                                             Tezpur, Sonitpur
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                                                  APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Md. Ashadul Islam (informant)

2. P.W-2: Md. Monsur Ali

3. P.W-3: Md. Sukur Ali

4. P.W-4: Md. Abdul Malek

5. P.W-5: Md. Mumtaz Ali

6. P.W-6: Dr. Kiran Sonawal

B. EXHIBITS OF PROSECUTION:
 

1.Exhibit.1: FIR

2.Exhibit 2: Seizure List  

3.Exhibit 2 (1): Signature of P.W- 2 in the seizure list

4.Exhibit 2 (2): Signature of P.W- 4 in the seizure list

5.Exhibit 3: Medical Report

6.Exhibit 3 (1): Signature of P.W-6 in the medical report 

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                                                     

            (Ms. Sparsita Garg)
                                                                  Judicial Magistrate First Class
                                                                           Tezpur, Sonitpur
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