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      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

    PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

           Judicial Magistrate First Class,

    Tezpur, Sonitpur

G.R. Case No. 3038/2014

State

Versus

    Pradip Kalita

 (Under section 120 (B)/384/420 IPC)

           Charge framed on: 05.05.2017

 Evidence recorded on: 30.12.2017, 11.05.2018

           Statements recorded on: dispensed with

           Arguments heard on: 26.06.2019

           Judgment delivered on: 29.06.2019

           Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

           Advocate for the Accused: Mr. Bipin Kotoky

                                                           J U D G E M E N T

Prosecution Case in brief: 

1. Prosecution case is initiated on the basis of the written ejahar dated
16.12.2014 stating interalia that the informant along with one Balbinder
was  travelling  to  Tezpur  by  his  car.  Two  blank  cheques  signed by  the
informant  bearing  no.  886104  and  886108  were  stolen  by  the  said
Balbinder. It  is alleged by the informant that Balbinder for his wrongful
gain used those blank cheques and on 27.05.2014 the informant lodged a
case against Balbinder before Tezpur P.S bearing P.S case no: 755/14 u/s
379/468 IPC and he was arrested and remanded to judicial custody. It has
come to the knowledge of the informant that chargesheet is submitted
against Balbinder in the said Tezpur P.S case. On 13.12.2014 the informant
received a notice from the accused through his counsel regarding a matter
under the NI Act and accordingly the informant came to know that along
with  Balbinder  his  maternal  uncle  in  law  misused  the  cheques  of  the
informant  bearing  no.  886108  for  wrongful  gain  and  demanded  Rs.
5,00,000/- (Rupees Five lakhs Only) in order to cause wrongful loss to the
informant. Hence this case.
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2. The officer in charge of Tezpur Police Station has registered a case as
Tezpur P.S. Case no. 1455/14, u/s 120(B)/384/420 of the Indian Penal Code.
Thereafter,  I/O  has  launched  the  investigation  of  this  case.  After
completion  of  investigation,  I/O  has  finally  submitted  charge  sheet  u/s
120(B)/384/420 of the IPC against the accused person. 
 
3. Thereafter, cognizance has been taken and summon have been issued
to  the  accused  person.  On  appearance  of  accused  person,  necessary
documents  required  u/s  207  Cr.  P.C  have  been  furnished  to  him.  On
perusal  of  the  materials  on  record  particulars  of  offence  u/s
120(B)/384/420 IPC is read over and explained to the accused person to
which he pleaded not guilty and claimed to be tried.

4. Prosecution, in support of its case has examined two (2) only witnesses.

5. Examination of accused person u/s 313 Cr.P.C is dispensed with as no
incriminating materials are found against him. Accused denied adducing
evidence in defence.

6. I have heard the arguments advanced by the learned counsel for the
accused person and Ld. A.P.P. Perused the materials available in the case
record.  Upon  hearing  both  the  parties  and  on  perusal  of  the  record,
following points for determination are formulated for proper adjudication
of this case.
    
POINTS FOR DETERMINATION:

Point No 1: Whether the accused person committed criminal conspiracy
and agreed with Balbinder to commit the offence of extortion upon the
informant and thereby committed an offence punishable u/s 120 (B) of the
I.P.C.? 

Point No 2: Whether the accused person intentionally put the informant
in  fear  of  any injury of  him and thereby induced him to  deliver  Rs  5,
00000/-  (Rupees  Five  Lakhs  Only)  and  thereby  committed  an  offence
punishable under section 384 of the IPC?  

Point  No  3: Whether  the  accused  person  cheated  the  informant  by
dishonestly inducing him to deliver Rs 5, 00000/- (Rupees Five Lakhs Only)
in lieu of  a cheques bearing no.  886108 of  the informant and thereby
committed an offence punishable under section 420 of the IPC?  

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

7. Learned counsel for the state submitted that the prosecution has been
able to bring home the charge against the accused beyond all reasonable
doubt and as such the accused deserves to be punished. On the other
hand the learned counsel for the accused submits that the prosecution
side has miserably failed to bring home the charge against the accused
and as such the accused deserves acquittal.

8. Now let me try to decide the above points on the basis of evidences on
record. In order to bring a clear and convenient discussion, I deem it fit to
reproduce the relevant testimonies of prosecution witnesses. P.W-1 Joinal
Ali (informant) deposed in his evidence in chief that on 14.12.2014 he
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came to purchase a bike on finance from Tezpur bajaj auto and brought
seven numbers of cheques which was signed by him but the amount was
not written. Along with P.W-1 one Balbinder also went to bajaj auto. P.W-1
deposed that  he gave five numbers  of  cheques  to  bajaj  auto  and the
remaining  two  numbers  of  cheques  he  kept  in  his  own  car  bearing
cheques number 886108 and 886104. When the cheques were lost P.W-1
suspected  Balbinder  and  lodged  ejahar  against  him.  Further  P.W-1
deposed that  in  the month of  December 2014 he received a notice in
reference to cheques no.  886108 with a demand requirement of  Rs 5,
00000/- (Rupees Five Lakhs Only) from Pradip Kalita. Later on he came to
know that Balbinder and Pradip Kalita and relatives. P.W-1 deposed that he
already lodged a case in connection with two lost cheques. Accordingly he
lodged a case against Pradip Kalita for committing fraud after receiving
notice. 

9. During cross examination P.W-1 deposed that he does not know As-
samese and also do not know the contents of the ejahar. He lodged a case
against one Balbinder which is at trail stage pending before the court. P.W-
1 denied suggestion put forth by defence stating that it is not a fact that
he had given blank cheques to Pradip Kalita since he had taken 5,00000/-
(Rupees Five Lakhs Only) from his as debt. P.W-1 denied suggestion put
forth by defence stating that it is not a fact that he informed the bank to
stop payment after issuing the cheques to Pradip Kalita. P.W-1 denied sug-
gestion put forth by defence stating that it is not a fact that since he failed
to handover Rs 5, 00000/- (Rupees Five Lakhs Only) to Pradip Kalita he
lodged this false case against him. A case relating to cheques bounce is
pending before a court. He further stated at the time of cross examination
that whatever he stated before the court he did informed the police.

10. P.W-2 Zakir Hussain deposed in his evidence in chief that he does
not know the complainant but he knows the accused person. He knows
nothing about this incident. It is deposed by P.W-2 that accused stayed in
the rented house of one Ali and police visited the rented house. On seeing
the police he went to the place of occurrence. Police asked him to put sig-
nature in a paper and stated that some papers are seized. He does not
know what papers were seized.

11. During cross examination P.W-2 deposed that he does not know what
were those papers and since police asked him to sign he have put his sig-
nature. 

12. It is pertinent to state that the accused has been tried for committing
serious offence but the prosecution has failed miserably to produce all wit-
nesses, though opportunities were given to the prosecution. The prosecu-
tion has examined only two witnesses. The informant seems to be quite
confused as to who is the actual offender to the commission of the of-
fence. The informant in his ejahar stated that he lodged a case against
Balbinder for the loss of cheque and after coming to know that his mater-
nal  uncle-in-law  is  involved  the  informant  lodged  a  case  against  the
present accused Pradip Kalita claiming that he misused the said cheques.
If that be so then both accused ought to be tried in the same case for the
same incident. There is no whisper of evidence that accused hatched con-
spiracy to misuse the cheque bearing no. 886108 belonging to the infor-
mant for wrongful gain causing wrongful loss to him. 
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13. Section  415  IPC  states  that  “  Whoever,  by  deceiving  any  person,
fraudulently or dishonestly induces the person so deceived to deliver any
property to any person, or to consent that any person shall  retain any
property, or intentionally induces the person so deceived to do or omit to
do anything which he would not do or omit if he were not so deceived, and
which act or omission causes or is likely to cause damage or harm to that
person in body, mind, reputation or property, is said to "cheat". In Deven-
dra versus Baladev (2005) 9 SCC 15, the Hon’ble Apex Court has laid
down the requirement of section 415 and 420 point wise as under “The
said provision requires, (i) deception of any person (ii) whereby fraudu-
lently or dishonestly inducing that person to deliver any property to any
person or to consent that any person shall retain any property or (iii) in-
tentionally inducing that person to do or omit to do anything which he
would not do or omit if he were not so deceived, and which act or omis-
sion causes or is likely to cause damage or harm to that person in body,
mind, reputation or property.” “The essential ingredients to attract Section
420 IPC are: (i) cheating; (ii) dishonest inducement to deliver property or
to make, alter or destroy any valuable security or anything which is sealed
or signed or is capable of being converted into a valuable security and the
(iii) mens rea of the accused at the time of making the inducement. The
making of a false representation is one of the ingredients for the offence
of cheating under Section 420 IPC.  In the case at hand, out of two (2)
prosecution witnesses adduced by the prosecution side, the evidence of
the informant as P.W-1 should be given prime importance. He stated that
two  blank  cheques  signed  by  the  informant  bearing  no.  886104  and
886108 were stolen by one Balbinder for his wrongful gain and he came to
know that  along with Balbinder  his  maternal  uncle in  law misused the
cheques of the informant bearing no. 886108 and also demanded Rs. 5,
00000/- (Rupees Five Lakhs Only) in order to cause wrongful loss to the in-
formant.  One of the defects that need to be mentioned is that the infor-
mant lodged this case out of suspicious which in fact admitted by him in
his ejahar. This is a great loophole that again creates another doubt upon
the veracity of the case because the informant himself is not aware as to
who took his cheques. That apart the informant also has failed to mention
the date when his cheques in question were found to be missing from his
vehicle. It is well-settled that to convict a person u/s 420, IPC, it has to be
established not only that he has cheated someone but also that by doing
so he has dishonestly induced the person who was cheated to deliver any
property. But in the present case the prosecution has failed to establish
the ingredients of section 420 IPC against the accused. In the case S.N.
Palanitkar and others versus State of Bihar, AIR 2001 SC 2960, it
has been laid down that  in order to constitute an offence of cheat-
ing, the intention to deceive should be in existence at the time
when the inducement was made. It is necessary to show that a
person had fraudulent or dishonest intention at the time of mak-
ing the promise, to say that he committed an act of cheating. A
mere  failure  to  keep  up  promise  subsequently  cannot  be  pre-
sumed as an act leading to cheating. In the instant case none of the
prosecution witness succeeded in proving the inducement made by the
accused person to cheat the informant and the informant also failed to
prove the intention of the accused to cheat him because his own version
varied in both the ejahar and his deposition in the court regarding loss of
his cheques. On minute perusal of the materials in the case record a writ-
ten hand note is seen supporting the claim that the informant took an
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amount of Rs. 5, 00000/- (Rupees Five Lakhs Only) as debt from accused
with an assurance that he will repay back the amount of Rs. 5,00000/- (Ru-
pees Five Lakhs Only)within two months. The said hand note bears the sig-
nature of the informant. Thus it appears that the informant and accused
Pradip Kalita were known to each other and that transaction took place be-
tween the parties which the informant had failed to mention in his ejahar
as well as during his evidence.  From the conduct of the informant, it ap-
pears that he tried to hide the actual facts leading to the lodging of this
case and thus the offence palpably does not falls u/s 420 I.P.C. In the ab-
sence of any concrete prove from the prosecution side and a different ver-
sion from the side of the accused person altogether makes the prosecu-
tion case doubtful. 

14. Section 383 of IPC defines 'extortion' whereas Section 384 IPC is the
Penal Section for extortion. The offence of extortion has been defined by
Section 383 IPC, which is read as follows: “Whoever intentionally puts any
person in fear of any injury to that person, or to any other, and thereby
dishonestly induces the person so put in fear to deliver to any person any
property or valuable security, or anything signed or sealed which may be
converted into a valuable security, commits "extortion".' On consideration
of the above definition and ingredients what appears is that if someone
puts the other intentionally in fear of any injury and thereby dishonestly
induces that person who had been put into fear, to deliver to the person
any property or valuable security liable to be punished for extortion. The
words "induces the person so put in fear to deliver" indicates the volun-
tariness of act of delivering a particular property on account of being put
into fear etc. Now let me see whether the prosecution’s case fulfills the
entire above ingredient to bring home the guilt of the accused person. The
informant in his ejahar stated  two blank cheques signed by him bearing
no. 886104 and 886108 were stolen by one Balbinder and that he used
the cheques for his wrongful gain. On 13.12.2014 the informant after re-
ceiving notice from the accused through his counsel regarding a matter
under the NI Act came to know that along with Balbinder his maternal un-
cle in law misused the cheques of the informant bearing no. 886108 for
wrongful gain and demanded Rs. 5,00000/- (Rupees Five Lakhs Only) from
him. In his cross examination he denied stating that it is not a fact that he
had given blank cheques to Pradip Kalita (accused) since he had taken
5,00000/- (Rupees Five Lakhs Only) from his as debt and that he informed
the bank to stop payment after issuing the cheques to Pradip Kalita.  The
prosecution’s case is silent in this regard so apparently the reason of de-
manding Rs.5,00000/- (Rupees Five Lakhs Only) is not known. Now let me
see whether the accused actually has put the informant in fear so as to
make him deliver the demanded sum to the accused. P.W-1 nowhere in his
evidence or in his ejahar stated as to how and in what manner the ac-
cused threatened him if he does not pay the money nor any other prose-
cution  witness  deposed  to  have  seen  any  manner  which  is  sufficient
enough to put fear in the informant to make him deliver the demanded
sum to the accused person. From the evidence of P.W-1, I did not find any
fear of such a nature which took away from him the element of voluntary
action.  Wading through the testimony of P.W-2 it divulges that  he knows
nothing about the incident and that he has put his signature in a paper as
he was asked to do so by the investigating officer. His evidence lends no
help to the prosecution.
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15. Also on perusal  of  the cheque no.  886108 the date is  mention as
03/12/1420 and hence I am not inclined to believed the authenticity and
genuineness of  the said cheque issued in the name of  accused Pradip
Kalita. In my opinion the entire prosecution story suffers from discrepan-
cies and variations of facts and hence it can be safely concluded that ac-
cused person is not involved in the commission of offence as alleged.

ORDER

16. On scanty of evidence led by the prosecution accused Pradip Kalita is
entitled to benefit of doubt for failure of prosecution to bring home the of-
fences alleged against the accused. Accordingly, accused person is acquit-
ted of the charges u/s 120(B)/384/420 IPC levelled against him in this in-
stant case. 

17. Set the accused person at liberty forthwith.

18. The bail bond for the accused person is extended for a further period
of six (6) months. 

19. The case is disposed of on contest accordingly.

Given under my hand and seal on this 29th day of June, 2019 at Tezpur,
Sonitpur.

                                                                         (Ms. Sparsita Garg)
                                                           Judicial Magistrate First Class
                                                                           Tezpur, Sonitpur
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                                                            APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Joinal Ali (informant)  

2. P.W-2: Zakir Hussain

B. EXHIBITS OF PROSECUTION:
 
1. Exhibit.1: FIR

2. Exhibit 1(1): Signature of P.W-1

3. Exhibit 1(2): Signature of P.W-1

4. Exhibit 2: Seizure list 

5. Exhibit 2(1): Signature of P.W-2

6. Material Exhibit 1: Lost cheque bearing no. 886108

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                                                

      (Ms. Sparsita Garg)
                                                           Judicial Magistrate First Class
                                                                              Tezpur, Sonitpur
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