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                IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

                 Tezpur, Sonitpur

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

       Judicial Magistrate First Class,

Tezpur, Sonitpur

G.R. Case No. 2713 of 2016

          State

         Versus

Anupam Borah

 (Under section 294/448/326/506 IPC)

Charge framed on: 21.10.2016

Evidence recorded on: 06.03.2017, 20.07.2017, 28.03.2018, 02.04.2019

Statements recorded on: 30.04.2019

Arguments heard on: 30.04.2019

Judgment delivered on: 10.05.2019

Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das, Ld. APP

Advocate for the Accused:  Mr. Babul Borthakur, Mr Diganta Baruah

                                      

                                                           J U D G M E N T

Prosecution Case in brief:

1.  Accused  person  stood  for  trial  for  committing  offences  u/s
294/448/326/506 IPC.

2.  The case of the prosecution in brief is that  on 19.08.2016 when the
informant shut his shop and was returning back to his house, the accused
person  stabbed  him  on  his  right  hand  with  a  sharp  weapon  and
threatened to outrage the modesty of his daughter. Hence this case.

3.  On receipt of the ejahar Borghat Outpost forwarded the same to the
O.C, Tezpur PS for registering a case, investigating and submit the  report
in final form. The officer in charge of Tezpur Police Station has registered a
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case as Tezpur P.S. Case no 1437/16, u/s 294/448/326/506 of the Indian
Penal Code. Thereafter, I/O has launched the investigation of this case.
After completion of investigation, I/O has finally submitted charge sheet
u/s 294/448/326/506 of the IPC against the accused person. 

4. Thereafter, cognizance has been taken and summon have been issued
to  the  accused  person.  On  appearance  of  accused  person,  necessary
documents required u/s 207 Cr.P.C have been furnished to him. On perusal
of the materials on record formal charges u/s 294/448/326/506 IPC is read
over and explained to the accused person to which he pleaded not guilty
and claimed to be tried.

5. Prosecution, in support of its case has examined only five (5) witnesses.

6. On closure of prosecution evidence, accused person were examined u/s
313 of  the Criminal  Procedure Code wherein he denied the allegations
made by the prosecution. Accused person declined adducing evidence.

7. I have heard the arguments advanced by the learned counsel for the
accused and Ld. A.P.P. Perused the materials available in the case record.
Upon hearing both  the parties  and on perusal  of  the record,  following
points  for  determination  are  formulated  for  proper  adjudication  of  this
case.

POINTS FOR DETERMINATION:

Point  No  1: Whether  the  accused  person  on  19.08.2016  committed
house trespass by entering into the house of the informant as alleged and
thereby committed the offence punishable under section 448 of the IPC?

Point  No  2: Whether  the  accused  person  on  the  same  date  uttered
obscene word  to  the informant  as  alleged and thereby committed the
offence punishable under section 294 of the IPC?

Point No  3: Whether the accused person on the same date threatened
to cause injury to the informant as alleged and thereby committed the
offence punishable under Section 326 of the IPC?

Point No 4: Whether the accused person on the same date voluntarily
caused hurt to the informant by means of sharp weapon as alleged and
thereby committed the offence punishable under section 506 of the IPC?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. Now let me try to decide the above points by appreciating the evidence
available  in  the  case  record.  I  have  carefully  considered  the  evidence
available  in  the  instant  case.  Testifying  as  P.W-1,  Jadav  Rajbangsi
(informant) has  deposed  on  oath  that  the  incident  took  place  on
19.08.2016 at about 08:30 p.m. Accused used to scold him on various
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issues and when the informant told the accused as to why he always kept
scolding him, the accused person with a spade hit him on his right hand
and also on his face. Thereafter he lodged the ejahar. Police took him for
conducting medical treatment. 

9. During  cross-examination  P.W-1  deposed  that  he  lodged  ejahar  on
19.08.2016. His wife Runa Bora went to the police station with him at the
time of lodging of the ejahar and she knows how to read and write. The
ejahar  was  written  by  one  Robin  and  P.W-1  has  only  put  his  thumb
impression  in  the  ejahar.  Apart  from the  ejahar  where  he  has  put  his
thumb  impression  he  has  not  lodged  any  other  ejahar  against  the
accused. P.W-1 also deposed that as he sustained to injury on his right
hand he has put  his thumb impression.  P.W-1 further  deposed that  he
does not know how to read and write but the contents of the ejahar was
read over and explained to him by the writer of the ejahar. Near the place
of  occurrence apart  from the house of  the informant and the accused
there are house of other people also. There is no electricity connection at
their locality and it was dark. P.W-1 further stated that in front of their
house dao, axe etc. are kept by villagers at village road. In the village,
people after consuming alcohol and used to utter obscene slang words
and languages and moved here and there. Police seized the spade.

10. P.W-2,  Rupjyoti  Borah deposed in  his  evidence  in  chief  that  he
knows both the parties. Incident took place seven months ago. Fights used
to take place frequently between both the parties. P.W-2 also submits that
the wife of the informant telephoned him and told him that a fight took
place and he went and saw that the hand of the informant was cut. On
being  asked  the  informant  stated  that  the  accused  stabbed  his  nose.
Thereafter P.W-2 took the informant to the police station and from the
police station to the hospital.

11.  During  cross-examination  P.W-2  deposed  that  the  wife  of  the
informant over  the telephone informed him about  the  fights  that  took
place. On the day of occurrence of the incident at 06:45 p.m., he took two
injured to Salonibari outpost. At first the injured was taken to the medical
for treatment and thereafter police interrogated the injured and P.W-2.

12. P.W-3, Ajay Chetry deposed in his evidence in chief that he knows
both  the  parties.  Incident  took  place  in  the  year  2016.  When  he  was
having his dinner at 09:30 p.m., his brother-in-law Sopun Nath asked him
for Rs. 500/- (Rupees Five Hundred Only) change and told him that his
friend had a fight with someone and that he was brought to the hospital
and asked if he would accompany him to the hospital. After having food
when he was about to leave for the hospital P.W-3 came to know that they
were taken to the police station and when he went to the police station,
Sopun Nath showed him the injured and told him that fight took place. It
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was said that the nose of the injured was stabbed and he saw injuries
sustained by the injured.

13. During cross-examination P.W-3 deposed that he did not state before
the police that at 09:30 p.m., while he was having food his brother-in-law
Sopun Nath took Rs. 500/- (Rupees Five Hundred Only) change from him
and told him that his friends had a fight with someone and was brought to
the hospital and asked him to accompany him, if he wishes to. While he
was about to leave for the hospital he came to know that the injured was
taken to the police station and he went to the police station. Sopun Nath
showed him the injured. The injured was stabbed on his hand and that he
could see the injury. P.W-3 also deposed that as he did not witness the
incident he cannot say how the injured sustained to injury. 

14. P.W-4, Dr. Thaneswar Dutta deposed in his evidence in chief that
on 19.08.2016, he was working as Medical officer NPHC, Holeswar. On that
day  he  examined  Jadab  Rangbanshi  and  found  the  following  on
examination:

(I) One deep cut wound measuring 1 cm x 4 cm on the dorsel aspect of
right forearm.

(ii) Nature of injury is simple and sharp cut.

(iii)  Suspected fracture right radius and ulna with  grievous wound and
sharp cut. He was given necessary treatment and advised for x-ray. 

15. During cross-examination P.W-4 deposed that the case number as well
as  GD  Entry  No.  is  not  mentioned  in  Exhibit-1  and  2.  The  wound
measuring 1 cm x 4 cm can be sustained by falling on sharp object.

16.  P.W-5,  Nurul  Islam deposed  in  his  evidence  in  chief  that  on
19.08.2016,  he  was  posted  at  Salonibari  outpost.  On  that  day  after
receiving  telephonic  message  from the  informant,  in-charge  instructed
him to visit the place of occurrence. He went to the place of occurrence
and saw the injured and brought the accused as well as the seized the
spade.  The  next  day  after  receiving  ejahar,  he  visited  the  place  of
occurrence,  prepared  sketch  map  and  recorded  the  statement  of
witnesses.  Injured  was  send  to  hospital  for  treatment.  The  arrested
accused was produced before the court. After completion of investigation,
Umar Faruk submitted chargesheet against the accused person. 

17. During cross-examination P.W-5 deposed that the place of incident is
at  Puthikhati  goan.  At  first  the  family  member  of  Jadab  Rajbhonshi
informed him about the incident. The name of the person who informed
him about the incident is not mentioned in his case diary. P.W-5 visited the
place of occurrence on 19.08.2016 but the time of visit is not mentioned
in the case diary. As per the sketch map, no people are found to reside
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near the place of occurrence except the accused. P.W-5 cannot say if the
witnesses whose statements were recorded resides nearby the place of
occurrence. He recorded statement of witnesses both on 19.08.2016 and
20.08.2016. The offending instrument was seized from between the house
of both the accused and instrument. The seized article is not seen before
the court. The size of the spade is not mentioned in the seizure list. The
offending sharp weapons can be found in every house. On that day after
receiving information the injured was sent for medical examination. The
abstract copy of GD entry and original GD entry book is not brought by
him. P.W- 5 further deposed that based on oral information he visited the
place of occurrence and seized articles. The written ejahar was received
on 20.08.2016 but the time of receiving of the ejahar is not mentioned by
him. 

18. In this case there are inherent discrepancies in the evidence of the
prosecution witnesses. If we consider the very nature of the occurrence a
question arises as to why no other persons saw the occurrence as the
incident  took  place  in  the  road.  Infact  the  informant  has  completely
derailed from the allegations levelled against the accused in the ejahar.
During his deposition he did not utter a single word stating that when he
shut his shop and was returning to his house, accused stabbed him on his
right  hand  with  a  sharp  weapon  and  also  threatened  to  outrage  the
modesty of his daughter. Infact the informant as P.W-1 narrated few facts
before the court at the time of his deposition stating that accused used to
scold him on various issues and when the informant asked the accused as
to why he kept scolding, accused hit him with a sharp weapon on his right
hand and face. There is no utterance of any word regarding the accused
outraging the modesty of his daughter Hence there is contradiction in the
version of the informant itself which makes the prosecution story doubtful.

19. P.W-2 and P.W-3 are totally silent in regard to sustaining any sort of
injury. In this case medical officer is examined. The investigating officer in
his deposition generally stated about the investigation that was carried
out.  Examining the medico-legal report as well as the deposition of P.W-4,
it is found that P.W-1 received one deep cut wound measuring 1 cm x 4
cm on the dorsal aspect of right forearm,  the injury was simple, sharp
cutting but nowhere did he state that the injury was sustained by any
sharp  weapon.  Infact  the  medical  officer  submitted  that  the  injury
sustained by the victim can be caused by falling on sharp surface. So,
without any evidence to support the facts of P.W-1, his testimony cannot
be taken into consideration.

20. Let us now go to the evidence of other PW’s to find out as to whether
accused can be made liable for punishment as alleged. From the evidence
of  P.W-2 it  is  clear  that  nothing incriminating has  been stated by him
against the accused person as he has not witnessed the occurrence of the
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incident.  P.W-3  has  not  seen  the  incident  and  he  was  just  a  hearsay
witness  in  this  case.  Thus,  the  independent  witnesses  despite
prosecution’s most assiduous efforts, does not suffice in proving its case.
In  view  of  the  above  evidence  on  record  what  is  found  is  that  the
ingredients of section 448/294/506/326 IPC is missing in this case. There
is also no iota of evidence as alleged against the accused person under
the above mentioned sections.

                                          
                                                          ORDER

21. None of the PWs have stated anything indicting the accused person of
commission  of  any  offence  for  which  he  is  being  tried.  Under  these
circumstances,  the  irresistible  conclusion  is  that  the  prosecution  has
miserably  failed  to  bring  home  the  charges  under  sections
448/294/506/326 IPC against the accused person. Hence, I find no ground
for holding the accused person guilty of committing the alleged offences.
As  such  the  points  for  determination  are  answered in  the  negative  in
favour of the accused person.

22. Set the accused at liberty forthwith.

23. The bail bond for the accused is extended for a further period of six
(6) months. 

24. The case is disposed of on contest accordingly.

Given under my hand and seal on this 10th day of May, 2019 at Tezpur,
Sonitpur.

                                                                             (Ms. Sparsita Garg)
                                                                     Judicial Magistrate First Class
                                                                              Tezpur, Sonitpur
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                                                    APPENDIX

A. WITNESS OF PROSECUTION:

          1. P.W-1: Jadav Rajbangsi

          2. P.W-2: Rupjyoti Borah 

          3. P.W-3: Ajay Chetry 

          4. P.W-4: Dr. Thaneswar Dutta  

          5. P.W-5: Nurul Islam  

B. EXHIBITS OF PROSECUTION:
 

          1. Exhibit. 1: Medical report

2. Exhibit. 1(1): Signature of P.W-4 in the medical report.

          3. Exhibit. 2: Police Requisition report

          4. Exhibit. 2(1): Signature of P.W-4 in the Police Requisition report

          5. Exhibit. 3: Seizure list

          6. Exhibit. 3(1): Signature of P.W-5 in the seizure list.

          7. Exhibit. 4: Sketch map

          8. Exhibit. 4(1): Signature of P.W-5 in the sketch map

          9. Exhibit. 5: Chargesheet

         10. Exhibit.5(1): Signature of Umar Faruk

         11. Exhibit.6: Material exhibit 
                          
     C. WITNESS OF DEFENSE: NIL

     D. EXHIBITS OF DEFENSE: NIL
                                                                                        

                                                                                

                      

              (Ms. Sparsita Garg)
                                                                     Judicial Magistrate First Class
                                                                              Tezpur, Sonitpur
 

GR Case No-2713/2016


