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 IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

  TEZPUR, SONITPUR

PRESENT:   Ms. Sparsita Garg, M.A, LL.M, AJS

       Judicial Magistrate First Class

              Tezpur, Sonitpur

 G.R. Case No. 2303 of 2015

  State

      Versus

        Md Billal Hussain and others  

    (Under section 457/380 of IPC)

              Charge framed on: 20.02.2017

              Evidence recorded on: 29.11.2018, 27.08.2019  

              Statements recorded on: dispensed with

              Arguments heard on: 27.08.2019

              Judgment delivered on: 27.08.2019

Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das, Ld. APP’s

              Advocate for the Accused: Ms. Barnali Borah          

                                                                      J U D G M E N T

Prosecution Case in brief:

1. Filtering the unnecessary details the case of the prosecution in brief is that
noise coming from a jewellery shop was heard and  lock of the shop was
broken and two gold nose ring was stolen.  The chowkidar  of  the Borsola
locality  on  being  informed  found   three  persons  running  away  from the
jewellery shop. On being informed the police official caught hold of one of
them and on being asked he divulged his name as Billal Hussain. When his
pockets were searched one voter Identity card in the name of Md Saiful Islam
, two ATM cards ( one central bank and one Syndicate bank), one PAN card
and one ESI card was found in his possession.  Hence this case.

2. On receipt of the ejahar, Borsola Outpost to Dhekiajuli Police Station has
registered a case as Dhekiajuli P.S case No. 513/15 u/s 457/380 of the Indian
Penal  Code  and  sprung  up  into  investigation.  After  completion  of
investigation, I/O has finally submitted charge sheet u/s 457/380 of the IPC
against the accused persons.
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3. Thereafter, cognizance has been taken and summon have been issued to
the  accused  persons.  On  appearance  of  accused  persons,  necessary
documents required u/s 207 Cr. PC have been furnished to them. On perusal
of the materials on record formal charges u/s 457/380 of IPC is read over and
explained  to  the  accused  persons  to  which  they  pleaded  not  guilty  and
claimed to be tried.

4. Prosecution, in support of its case has examined only two (2) witnesses. 

5. 313 Cr.P.C statement of the accused persons are dispensed with as no
incriminating materials are found against them.

6. I  have heard the arguments  advanced by the learned counsel  for  the
accused person and Ld. A.P.P. Perused the materials available in the case
record. Upon hearing both the parties and on perusal of the record, following
points for determination are formulated for proper adjudication of this case.

POINTS FOR DETERMINATION:

Point  No  1: Whether  the  accused  persons  on  30.08.2015  at  Biskhuti
committed the offence of house breaking after sunset and before sunrise by
entering into the shop of the informant for purpose of committing theft and
thereby committed an offence punishable u/s 457 of the I.P.C.?

Point No 2: Whether the accused persons  on same date, time and place
committed theft of two gold nose rings from the shop of the informant and
thereby committed an offence punishable u/s 380 of the I.P.C.?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

7. Now let me try to decide the above points by appreciating the evidences
available in the case. I have carefully considered the evidences available in
the instant case. P.W-1 Saiful Islam deposed in his evidence in chief that he
knows  the  informant  but  he  does  not  know  the  accused  persons.  On
25.08.2015  theft  took  place  at  his  stationery  shop  at  night  and  on
26.08.2015 he lodged an ejahar at Borsola outpost informing that theft was
committed at his shop. P.W-1 also deposed that from his shop one voter card,
one pan card, two ATM card, ESI card and goods amounting to Rs 10,000/-
(Rupees Ten Thousand Only) were stolen which he have mentioned in the
ejahar. On 31.08.2015 when theft was about to be committed in the shop of
the informant and the bazar chowkidar caught the thief. As per information of
police his name is Billal Hussain. Police found documents in the pocket of
Billal Hussain and thereafter seized the documents and gave it in his zimma.

8.  During cross  examination P.W-1 deposed that  he  knows the  informant
through business linkups. He did not inform the police that on 26.08.2015 he
lodged an ejahar regarding theft committed at his shop. P.W-1 also deposed
that he did not witness the chowkidar catching hold of the thief. The said
chowkidar is engaged by the shopkeepers. Along with the documents, police

G.R Case No- 2303/2015



Page 3 of 5

even  seized  a  leather  money  bag.  P.W-1  denied  suggestion  put  forth  by
defence stating that it is not a fact that my money bag was not stolen and it
was found in the Mina Bazar and accused after finding it came to hand over
the same to the Bazar chowkidar. P.W-1 denied suggestion put forth by the
defence stating that it is not a fact that when the person went to give the
money bag, the chowkidar caught him and handed him before the police. He
also denied suggestion put forth by the defence stating that it is not a fact
that no incident took place on 25.08.2015 and that no ejahar was lodged on
25.08.2015 and hence he did not inform the police. P.W-1 deposed that the
case lodged by him is a separate case and in this instant case there is no
copy of ejahar dated 25.08.2015 in this case. The distance between his shop
and the  shop of  the  informant  is  2  kms.  P.W-1  deposed that  he  did  not
witness theft committed in the shop of the informant but he heard about it.
P.W-1 further deposed that he cannot say who committed theft in the shop of
the informant. When the seized articles were handed to him no articles of the
informant was recovered. Further P.W-1 deposed that out of the four accused
persons Abdul Hussain is known to him. P.W-1 further denied suggestion put
forth by defence stating that it is not a fact that no such incident as alleged
took place on 25.08.2015 and 31.08.2015 and that he deposed falsely today.

9. P.W-2, Hitesh Debnath (informant) deposed in his evidence in chief that
he knows each of the accused persons. This incident took place five years
ago when theft was committed at his shop (in the name and style of Pushpa
Jewellers). The accused persons are not involved in the commission of theft
and out of misunderstanding he lodged this instant case against the accused
persons. P.W-2 further deposed that he no longer want to proceed with this
instant case against the accused persons. 

10. During cross examination P.W-2 deposed that he holds no objection if the
accused persons are acquitted from this instant case.

11.  From the evidence of P.W-2, it  reveals that,  the informant is no more
interested  to  proceed with  the  case  against  the  accused persons  on  the
ground that the matter is amicably settled between them. It also reveals that
the  informant  himself  has  refused  to  lead  evidence  against  the  accused
persons  in  support  of  the  ejahar  lodged  in  this  case  by  him.  From  the
evidence of P.W-1 it is seen that he did not witness the commission of theft
in the shop of the informant but he heard about it. None of the witnesses
could implicate the accused persons for the commission of alleged offence.
Thus, from the little evidence that has been brought before this court in the
form of the statements made by the informant it is seen that no offence has
been  made  out  against  the  accused  persons  under  any  section  of  law.
Situated thus,  it  is  found that the prosecution has failed to implicate the
accused persons of any offence.
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                                                                 ORDER

12. In view of the above discussions, I am of the considered opinion that,
prosecution has failed to establish the case against accused person namely
Md. Billal Hussain (S/o Babul Ali), Md. Abdul Hussain, Md Billal Hussain (S/o
Abdul Kalam) and Md Jakir Hussain. Accordingly, accused is acquitted of the
charges u/s 457/380 of IPC levelled against him in this instant case. 

13. Set the accused persons at liberty forthwith.

14. The bail bond for the accused persons are extended for a further period
of six (6) months. 

15. The case is disposed of on contest accordingly.

Given under my hand and seal on this 27th day of August, 2019 at Tezpur,
Sonitpur.

                                                                               (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                                Tezpur, Sonitpur
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        APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Saiful Islam

2. P.W-2: Hitesh Debnath

B. EXHIBITS OF PROSECUTION:
 
1. Exhibit.1: Seizure list

2. Exhibit 1(1): Signature of P.W-1

3. Exhibit 2: Zimmanama

4. Exhibit 2(1): Signature of P.W-1 in the zimmanama

5. Exhibit 3: Ejahar

6. Exhibit 3(1): Signature of the informant/P.W-2

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

            (Ms. Sparsita Garg)
                                                                  Judicial Magistrate First Class
                                                                                  Tezpur, Sonitpur
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