
Page 1 of 7

      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

    PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

           Judicial Magistrate First Class,

    Tezpur, Sonitpur

G.R. Case No. 192/2012

State

Versus

Dharmeswar Kurmi and others

(Under section 143/353/427/323 IPC)

Offence explained on: 27.09.2012

Evidence recorded on: 05.01.2017, 18.03.2017, 19.09.2017, 20.01.2018,
18.04.2018, 16.11.2018

          Statements recorded on: dispensed with

          Arguments heard on: 08.08.2019

          Judgment delivered on: 08.08.2019

          Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

          Advocate for the Accused: Mr Mohamoy Bora

                                                  J U D G E M E N T

Prosecution Case in brief: 

1. This case arose out of Jamuguri P.S Case No. 09/12 u/s 143/353/427/323
of I.P.C based on the gist of facts stated in the ejahar which has set this
criminal case in motion against accused persons. 

2. Filtering  the  unnecessary  details  prosecution  case  in  brief  is  that
29.01.2012  at  about  7.55  p.m.,  the  informant  received  telephonic
information that fire was set ablaze in the house of Niranjan Gour and
Panchu Gour and immediately the informant and his team with the water
tanker reached the place of occurrence. It is alleged by the informant by
the local residents of that area damaged the vehicle as they reached late
which resulted in wrongful loss. Infact the three staffs were pelted stones,
pebbles and brick that resulted in injury as well as damage of the said
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vehicle.  Thereafter the informant and his team performed their duty and
took names of people who witness the incident. Hence this case.

3. Jamuguri  Tezpur P.S. Case no 09/12, u/s 143/353/427/323 Indian Penal
Code read with Section 3 of the PDPP Act. Thereafter, I/O has launched the
investigation of this case. After completion of investigation, I/O has finally
submitted  charge  sheet  u/s  143/353/427/323  of  the  IPC  against  the
accused persons. 

4. Thereafter, cognizance has been taken and summon have been issued
to the accused  persons.  On appearance of accused persons, necessary
documents  required  u/s  207  Cr.  P.C  have  been  furnished  to  them.  On
perusal  of  the  materials  on  record  particulars  of  offence  u/s
143/353/427/323 IPC read with Section 3 of the PDPP Act is read over and
explained to the accused  persons to which they  pleaded not guilty and
claimed to be tried.

5. Prosecution,  in  support  of  its  case  has  examined  only  eight  (8)
witnesses.

6. Examination of accused persons u/s 313 Cr. P.C. is dispensed with since
no incriminating materials are found against them.

7. I have heard the arguments advanced by the learned counsel for the
accused persons and Ld. A.P.P. Perused the materials available in the case
record.  Upon  hearing  both  the  parties  and  on  perusal  of  the  record,
following points for determination are formulated for proper adjudication
of this case.    

POINTS FOR DETERMINATION:

Point No 1: Whether the accused persons, on 29.01.2012 at about 7.55
p.m., were members of an unlawful assembly, the common object of which
was  to  inflict  injury  upon  the  informant  and  her  family  members  and
thereby committed offence punishable u/s 143 IPC?

Point No 2: Whether the accused persons on  29.01.2012 at about 7.55
p.m.  assaulted or used criminal force to a public servant, namely, Sashi
Baishya and  Madan Chandra Sarma in the execution of his duty as such
public servant or with intent to prevent or deter him from discharging his
duty  as  such  public  servant,  or  in  consequence  of  anything  done  or
attempted to be done by such person in the lawful discharge of his duty as
such public servant, and thereby committed an offence punishable u/s 353
IPC? 

Point  No  3: Whether  the  accused  on  the  aforesaid  day  and  time,
committed mischief by causing wrongful loss or damage to the property of
the  informant-cum-victim  valued  at  more  than  Rs.  50,  and  thereby
committed an offence punishable u/s 427 IPC  read with Section 3 of the
PDPP Act? 
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Point No 4: Whether the accused persons, on the same day and time,
voluntarily caused hurt to the informant and his official staffs and thereby
committed offence punishable u/s 323 of IPC?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. Now let me try to decide the above points on the basis of evidences on
record. In order to make a clear and convenient discussion, I deem it fit to
reproduce  the  relevant  testimonies  of  witness.  P.W-1  Babuli  Garh
deposed in her evidence in chief that she does not know the informant but
she  knows  the  accused  persons.  Fire  was  set  ablaze  in  the  house  of
Niranajan  Gour  and  thereafter  fire  bridage  came  to  the  place  of
occurrence. 

9. Cross examination of P.W-1 is declined. 

10. P.W-2 Samra Garh deposed in his evidence in chief that she  does
not know the informant but she knows the accused persons. Fire was set
ablaze in the house of the brother of Babuli Garh and the next day he
went to the place of occurrence. Police asked him his name and address.
P.W-2 deposed that he heard that the persons in the fire vanity van were
physically assaulted and stones were pelted at them. 

11.  P.W-2 deposed that  he does not  know the persons who physically
assaulted the informant and his team. 

12. P.W-3 Binanada Kurmi deposed in her evidence in chief that she
does not know the complainant but she knows the accused persons as
they reside in the same village. He heard that fire set ablaze in the house
of Niranjan Gour. At that time he was sleeping.  

13. Cross examination of P.W-3 is declined. 

14. P.W-4 Radheshyam Garh deposed his evidence in chief that he does
not know the informant but he knows the accused persons as they are
neighbours. P.W-5 further deposed that he heard that fire set ablaze in the
house of Niranjan Gour.

15. Cross examination of P.W-4 is declined.

16. P.W-5, Sashi Baishya (Informant) deposed in his evidence in chief
that the incident took place in the year 2012 and at that time he was
posted as S.O, Govt. of Assam Fire Brigade Department. At present he has
retired  from his  service.  On  the  day of  occurrence  of  the  incident,  he
received an information that a fire set ablaze at Dipatula village and when
he along with his staffs took the water tanker to set aside the fire public
hurled stones at the vehicle as a result of which the glass windows panes
of the vehicle was broken. The accused persons as well as the residents of
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the  locality  pelted  stones  due  to  which  the  staffs  of  the  fire  brigade
department sustained injuries. Thereafter he lodged the ejahar. 

17. During his cross examination P.W-5 deposed that he did not visit the
place  of  occurrence  and  that  he  does  not  recognize  the  accused.  He
further added stating that there were lots of persons present at the place
of occurrence. P.W-5 deposed that he has put his signature in the ejahar
when police forwarded his name. 

18. P.W-6 Deepak Das deposed in his evidence in chief that he know
both the complainant  and accused persons but  he does not  know the
names of the accused persons. This incident took place on 26.01.2016 at
Deeptola at about 7.00 p.m., to 8.00 p.m.,.  On that day he was at his
office at Jamuguri sub-station discharging his duty. At about after 7: 00
p.m he received a telephonic phone from one Niranjan informing that his
house caught fire.  He along with his officers and colleagues rushed to
Deeptoli.  P.W-6 also deposed that  he along with his staffs went  to  the
place of occurrence and found that there were a lot of people and the
house of Niranjan were set ablaze by fire. As per allotted government duty
they performed their task and when they were preparing for setting aside
the fire with instruments some people came and threw stones, bricks at
them and the glass of the government vehicle was broken. PW-6 deposed
that he sustained to injury on his knees since people threw stones at him.
The vehicle from their department came and controlled the situation and
accordingly the fire was set aside. The next day medical examination was
performed. Police recorded my statement.

19.  When put to cross P.W-6 deposed that seven people were together
when they visited the place of occurrence to set aside the fire. There were
almost twenty to thirty people at the place of occurrence. It was almost
dark when the incident took place. When stones and bricks were thrown
P.W-6 was inside the vehicle sitting at the back side of the driver’s seat. 

20. P.W-7 Madan Chandra Sarma deposed in his evidence in chief that
he know the informant as well as the accused persons. This incident took
place  on  27.01.2012  at  about  7:  30  p.m.,  to  8.00  p.m.  near  Diputula
Kusumtola Gaon. At that time he was working as constable at Jamuguri,
Fire Brigade Station. One person from Diputula called him and he left for
the place of occurrence with my staff. The water tanker was also taken.
When he along with  the staffs reached the place of  occurrence public
hurled stones at the water tanker. P.W-7 further deposed that he sustained
to injury on his right hand and that his staffs were also injured in the said
incident.  Medical  examination  was  conducted  but  he  cannot  say  who
hurled stones at them but the accused persons were present.

21. During cross examination P.W-7 deposed that he does not know the
names of the accused persons. When he reached the place of occurrence
it  was dark. There were almost sixty to seventy people present at  the
place of occurrence. He along with some other staffs was present at the
place  of  occurrence.  P.W-7  deposed  that  when  he  got  down  from the
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vehicle stone were pelted at his hands. Further he deposed that he does
not know the name of the person who telephoned him and at whose house
he went to set aside the fire. P.W-7 also does not know any person of
Diputula village. 

22.  P.W-8 Dr.  Sisir  Baidya deposed in  his  evidence  in  chief  that  on
28.01.2012  he  was  working  as  Senior  Health  and  Medical  Officer  at
Jamuguri, PHC. On that day he examined Dhanjit Rai aged about 21 years
and found the  following: 

1. Laceration of left index finger measuring about 0.5 cm x 0.5cm. It was
partially healed. The nature of injury is simple and nature of weapon was
blunt.

He further deposed that he also examined one Deepak Das aged about 20
years and found the following:

1. One laceration on right knee measuring 1 cms x 0.5 cms and the nature
of injury is simple and nature of weapon was blunt. 

On  examination  of  Madan  Chandra  Sharma  (age  not  mentioned)  the
following were found:

1. Swelling measuring 3 cms x 2 cms on the dorsel aspect of right hand
and the nature of injury is simple and nature of weapon was blunt.

23. During cross examination P.W- 6 deposed that he did not mention the
P.S case no in the medical report. There is also no mentioned as to who
escorted the said injured persons in the medical report. The age of injury
is  not  mentioned the medical  report  and also  cannot  say  whether  the
injury  sustained  by  the  victims  were  fresh  or  old.  Such  injury  can  be
sustained by slipping or falling down on the surface. 

24. I  have  given  my sincere  consideration  on  the  entire  evidence  on
records. Now let us see how far the prosecution has been able to bring
home the charges against the accused persons on the basis of material
available  on  record.  Prosecution  has  successfully  proved  regarding  the
setting ablaze of  fire  at  the house of  Niranjan Gour  but  the informant
himself admitted that he does not know who pelted stones at him and his
staffs.  Other  witness  also  could  not  implicate  the  accused persons  for
commission of the offences. The evidence of P.W-1, P.W-2, P.W-3 and P.W-4
is not worth the name and hence I am not inclined to go into the same.
Taking into consideration the description of the occurrence as set out in
the testimonies of P.W-5, P.W-6 and P.W-7 let me determine the credibility
or otherwise of the evidence of the informant-cum-victim who has testified
as P.W-5. When so analyzed it is perceptible that P.W-5, P.W-6 and P.W-7’s
allegations against the accused persons do not receive any corroborative
support  from other PW’s. P.W-5,  P.W-6 and P.W-7 are the employees of
same  government  department  and  such  they  are  highly  interested
witnesses.  That apart none of the witness could depose the manner and
circumstances under which the incident took place as well as the person
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who  are  involved  in  commission  of  the  offence.  Although  the  medical
report reveals injury sustained by the victim’s but they themselves could
not state who caused injuries to them. Thus it is seen that evidence of
witnesses could not point out implicate involvement of any person facing
trail.  Hence accused persons are given the benefit of doubt and acquitted
of the charges. Prosecution could not discharge its burden by adducing
just and cogent evidence which would point out towards the guilt of the
accused persons.  

                                                      ORDER

25. In view of the above discussions, I am of the considered opinion that,
prosecution  has  failed  to  establish  the  case  against  accused  persons
namely Dharmeswar Kurmi, Sankar Kurmi and Bipul  Kurmi. Accordingly,
accused persons are acquitted of the charges u/s 143/353/427/323 IPC
read with Section 3 of the PDPP Act levelled against them in this instant
case. 

26. Set the accused persons at liberty forthwith.

27.  The bail  bond for  the accused persons are  extended for  a  further
period of six (6) months. 

28. The case is disposed of on contest accordingly.

Given under my hand and seal on this 8th day of August, 2019 at Tezpur,
Sonitpur.

                                                                              (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                               Tezpur, Sonitpur
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                                                          APPENDIX

A WITNESS OF PROSECUTION:

1 P.W-1: Babuli Garh

2 P.W-2: Samra Garh

3 P.W-3: Binanada Kurmi

4 P.W-4: Radheshyam Garh

5 P.W-5: Sashi Baishya (Informant) 

          6. P.W-6: Deepak Das

7. P.W-7: Madan Chandra Sarma

8. P.W-8: Dr. Sisir Baidya

B EXHIBITS OF PROSECUTION: 

1. Exhibit 1: Seizure list

2. Exhibit 1(1): Signature of P.W-1

3. Exhibit 1: Zimmanama

4. Exhibit 1(2): Signature of P.W-3

5. Exhibit 2: FIR

6. Exhibit 2(1): Signature of P.W-5

7. Exhibit 3, 4 and 5: Medical reports

8. Exhibit 3(1), 4(1), 5(1): Signature of P.W-8 in the medical report
 

C WITNESS OF DEFENSE: NIL

D EXHIBITS OF DEFENSE: NIL

                                                                                                                                
            (Ms. Sparsita Garg)          

                                                                          Judicial Magistrate First Class
                                                                                          Tezpur, Sonitpur
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