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JUHI GOGOI 
JMFC,TEZPUR  GR - 1862/2011. 

  

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

                                    G.R Case No- 1862/2011. 

                                    U/S – 420 of  I.P.C. 

 

                                                State 

           vs 

Sri Alakesh Bhatacharya 

             ........ Accused person. 

 

 

PRESENT:  JUHI GOGOI, B.Sc,LL.M,A.J.S. 

  JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR.  

 

 

For the Prosecution  :  Learned A.P.P. 

For the Defence  :  Reena Bora. Ld. Advocate. 

Charge Framed On  :  19/01/13. 

Evidence recorded on           :   04/12/13, 29/04/14, 11/09/14,  

         29/11/14, 11/08/16, 19/09/16.                                     

Argument heard on  :  25/09/2017. 

Judgment delivered on :  16/10/2017. 

 

 

JUDGMENT 

 

1. This is a case u/S- 420 IPC, filed by the informant – Dr. Deben Rajkhowa 

against the accused person namely Sri Alakesh Bhatacharya.  

2. The factual matrix of the case is that the accused person who is the 

agent/ insurance adviser of Birla Sun Life Insurance Company Ltd. came to the 

house of the informant at Dhekiajuli and described about the Birla Sun Life 

Gold Plus-2 policy and asked him to open a policy. Accordingly he agreed to 

open the said policy in his name where the sum assured is Rs. 10 lakhs. That 

according to the policy, the informant had to pay Rs. 50,000/- totalling to an 

amount of Rs. 2 lakhs via 4 premiums. That on 18/01/2008 an amount of 

Rs.50,000/- was paid to the accused person as first premium by him and on 

07/03/2008 the Birla Sun Life Insurance Company Ltd. Tezpur branch handed 

over him the receipt and policy no- 001540339. That on 03/10/2008 and 

16/01/2009 he has paid a total amount of Rs 1 lakh as premium to the 

accused person for which receipt no- 3814064 and 288241 respectively was 

handed over to him by the accused person. On 15/03/2011 a letter was sent to 
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him by Birla Sun Life Insurance Company Ltd and after going through the 

letter he came to know that due to non-payment of two renewal premiums the 

said policy was declared as surrender value and vide cheque no-940357 has 

handed over Rs.36877.46 to him. On receiving the said letter he enquired at 

the Company and came to know that the accused had not paid two renewal 

premiums amounting to a total of Rs 1 lakh to the Company and the receipts 

given to him by the accused was fake. That the accused had not only caused a 

loss of Rs 1 lakh but also a loss of Rs.96,312204 as had the policy would have 

matured, he would have got Rs.10 lakhs. 

3. The informant lodged an Ejahar at Dhekiajuli P.S which was registered as 

Dhekiajuli P.S Case No – 362/2011 u/S- 409/420 IPC and investigation was 

conducted by the I/O.   

4.  After completion of investigation the police found sufficient materials 

and submitted charge-sheet against the accused person u/S-409/420 I.P.C. 

vide Charge-Sheet No. 48/2012 dated 31/03/2012. 

5. On submission of the charge-sheet, cognizance of offence u/S- 409/420 

I.P.C. was taken against the accused person and process was issued. During 

trial copy was furnished to the accused person and both the Ld. A.P.P and the 

Ld. Defence counsel were heard on the point of charge and after finding 

sufficient materials, charge u/S - 420 IPC was framed against the accused and 

the same was read over and explained to the accused person, to which he 

pleaded not guilty and claimed to be tried.  

6. In the course of trial the prosecution in order to bring home charge 

against the accused person, examined as many as six witnesses. The accused 

have been examined u/S-313 Cr.P.C. the defence case is of complete denial. 

Moreover, defence side declined to adduce any evidence. 

 

7. Points for determination:- 

 

(a). Whether the accused person- Sri Alakesh Bhatacharya, has cheated the 

informant- Dr. Deben Rajkhowa by dishonestly inducing him to deliver Rs 1 

lakh to him and thereby committed an offence punishable under Section- 420 

IPC? 

 

8. I have heard arguments from both sides. Perused the case record in its 

entirety. 
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 Ld. Counsel for the accused person humbly submitted that the instant 

case is filed in the Court after 3 years of the occurrence and the informant 

himself is not examined in this case. The Learned defence Counsel vehemently 

argued that the prosecution did not exhibit the premium receipts and thus, the 

prosecution has failed to prove its case beyond doubt and thereby, the 

accused person deserve acquittal forthwith.  

      The Learned APP on the other hand argued that the prosecution has been 

able to   prove   its case of cheating against the accused person and prays for 

his conviction. 

 

9. Discussion, Decision and Reasons thereof:-   

  

10. Sri Rupam Das has been examined as P.W.1. The P.W.1 has stated that 

he knows the accused person but he do not know the informant. The accused 

person is the agent of Birla Sun Life, Tezpur Branch. A case was lodged against 

the accused at Dhekiajuli P.S and accordingly police came to their office for 

investigation. That when the police came for investigation, he came to know 

that the informant had told the accused to submit the premium and according 

to their official record the accused had not submitted the premium. That the 

informant is the policy holder of Birla Sun Life. 

11. During his cross-examination, the PW-1 has stated that he do not know 

what amount of premium was due on part of the informant. He do not know 

how much premium was given by the informant. That they issue receipt upon 

payment of premium. 

 

12. Sri Rajib Sharma has been examined as PW-2. The PW-2 has stated that 

he know the accused person but he do not know the informant. The accused is 

an agent of Birla Sun Life, Tezpur branch. That in the year 2011, police came 

to their office for investigation in connection with this case and police stated 

that there has been allegation of misappropriation of money by agent Alakesh 

Bhattacharya and the money misappropriated was given for renewal. 

13. During his cross-examination, the PW-2 has stated that he has been 

working in Birla Sun Life from the month of July,2007. He cannot say whether 

any policy of insurance has been running in the name of Dr. Deben Rajkhowa 

in their office. That he came to know about misappropriation of money only 
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after arrival of police to their office. That he had no personal knowledge about 

the occurrence. 

 

14. Sri Simanta Borgohain has been examined as PW-3. He stated that he do 

not know the accused as well as the informant. That after his joining in the 

month of May,2011 as Branch Manager of Birla Sun Life at Tezpur, police came 

to his office and enquired if one of their agent has deposited the renewal fee 

of their customer and if he knew the agent. He replied that he do not know the 

agent and asked the office to verify if the renewal money has been deposited. 

The office staff after verifying told him that renewal money was not deposited 

against the customer’s policy. That he do not know the customer or his policy 

number as the policy was made prior to his joining as Branch Manager. 

15. In his cross-examination he stated that he had no personal knowledge of 

the incident. 

 

16. Sri Tankeswar Rabha has been examined as PW-4. He stated that he 

knows both the accused as well as the informant. That the accused who was 

the medical representative as well as agent of Birla Sun Life came to the 

chamber of Dr. Deben Rajkhowa just before Puja and took Birla Sun Life 

Insurance’s premium of Rs. 50,000/- from him. That again before Magh Bihu 

the accused took Rs.50,000/- as premium. That the payment of premium has 

been seen by him and Bhuben Kurmi. That later one day Dr. Deben Rajkhowa 

told him that he had gone to the office of Birla Sun Life and came to know that 

his premium money amounting to Rs. 1 lakh has not been deposited.  

17. In his cross-examination he stated that police interrogated him. That he 

has not stated to the police that he along with Dr.Deben Rajkhowa went to 

Birla Sun Life office and came to know that Rs. 1 lakh premium has not been 

deposited. That he used to stay at Dr. Rajkhowa’s house and look after a mini 

tea garden. The garden is situated at about 9km away from Dr. Rajkhowa’s 

house. He used to be in the garden upto 2 or 3 pm. He has no experience of 

medical treatment. That from the year 2009 Dr. Rajkhowa had a nursing home 

which was look after by him and his staff and presently there is no nursing 

home. That Dr. Rajkhowa sits from 8 am to 2 pm and again sits in the clinic. 

That he stay in the quarter situated near the nursing home. That the informant 

had given cash of Rs.50,000/- and Rs.50,000/- to accused. He did not know 

what type of currency notes were there. That no money receipt has been 
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taken at the time of giving money to the accused. That as he used to go to the 

garden, he had not seen the accused visiting daily to Rajkhowa’s chamber and 

that he know that th accused often visit Dr. Rajkhowa’s chamber. That at 

about 11 am the transaction of money took place.  

 

18. Sri Bhuben Ch. Kurmi has been examined as PW-5. He has stated that he 

knows the informant as well as the accused. The incident took place in the 

year 2008. The informant has opened an insurance policy of 3 years 

amounting to a total of 6 lakhs with the accused. The accused is a medical 

representative so the informant has opened the policy. That the informant had 

paid Rs.2,50,000,00/- in 5 instalments and the accused had given receipts of 

the same. That in the year 2009 it was conveyed by notice from insurance 

office that money was not deposited. That he work in the informant’s nursing 

home. That insurance company conveyed that only 1 lakh has been deposited 

but the informant has given 2.5 lakhs to the accused. That the accused had 

not deposited the entire amount so the informant had lodged the case. 

19. In his cross-examination he deposed that he has been working with the 

informant since 1982 in the nursing home. That he has witnessed the opening 

of the policy by the informant. He do not know the dates when instalments 

were paid. He had seen the premium receipts. That no other agent has come 

to take the premiums. That the accused had taken money. The informant had 

informed about the incident to him.  

 

20. Tisheswar Baruah, the Investigating Officer of this case has been 

examined as PW-6. He stated that on 9/9/11 he went to the office of Birla Sun 

Life for verification of the seized policies and documents and came to know 

that receipt no-4853535 dtd 07/03/08 and receipt no- 4854198 dtd 10/07/08 

are true and Rs. 1 lakh has been deposited but receipt no- 3814064 dtd 

03/10/08 and receipt no-288241 dtd 16/01/09 are false and not authenticated 

documents and the sign and seal present in the receipts are false. That he has 

recorded statement of witness Bhuban Kurmi and Tankeswar Rabha where it 

was reflected that complainant had open one policy of Rs. 10 lakhs and paid 

Rs. 50,000/- each in four instalments and out of those instalments two were 

false and fake receipts that were issued. Four numbers of money receipts were 
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seized by him. Ext- 1 is the seizure list. Ext-1(1) is his signature. Ext-2 is the 

sketch map. Ext-2(1) is his signature. 

21. In his cross-examination he deposed that he had not seen the money 

receipts today in the Court. He has not sent the fake money receipts to FSL as 

the concerned authority told that those are fake receipts. Seal, signature and 

serial number present in the receipts were fake. That he had not seized the 

seals. That the money receipts were printed but he did not investigate where 

the fake receipts were printed. That the witness Tankeswar Rabha did not 

state before him that complainant paid Rs. 50,000/- and Rs. 50,000/- in cash 

to the accused as asked by the accused to pay cash and the payment was 

made before Puja and Bihu by complainant and that Tankeswar Rabha and 

complainant went to Birla Sun Life office and office informed that Rs. 1 lakh 

has not been deposited in the office. That he has prepared the seizure list at 

the residence of the informant. 

 

 

22. To arrive at a just decision, let us now briefly discuss the evidence of the 

prosecution. 

23. PW-1, PW-2 and PW-3 all of them has stated that they do not have any 

personal knowledge of the incident and they came to know only when police 

came to their office. They even do not know whether any policy is there in the 

name of Dr. Deben Rajkhowa or not and even do not know what amount of 

premium was given by the informant to the accused. 

 PW-4 has deposed that the accused who was the medical representative 

as well as agent of Birla Sun Life came to the chamber of Dr. Deben Rajkhowa 

just before Puja and took Birla Sun Life Insurance’s premium of Rs. 50,000/- 

from him. That again before Magh Bihu the accused took Rs.50,000/- as 

premium. That the payment of premium has been seen by him and Bhuben 

Kurmi. That the informant had given cash of Rs.50,000/- and Rs.50,000/- to 

accused. He did not know what type of currency notes were there. That no 

money receipt has been taken at the time of giving money to the accused.  

 PW-5 Bhuben Kurmi deposed that the informant had paid 

Rs.2,50,000,00/- in 5 instalments and the accused had given receipts of the 

same. That he has witnessed the opening of the policy by the informant. He do 

not know the dates when instalments were paid. He had seen the premium 

receipts. 
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       It is apparent from the evidence of PW-4 that both PW-4 and PW-5 were 

eye witness at the time of payment of premium by the informant to the 

accused but PW-5 has no-where in his evidence mentioned about his presence 

at the time of payment of premium. PW-5 has only stated that he had seen 

the informant opening the policy. Thus, the evidence of PW-4 cannot be relied 

upon due to absence of corroboration by PW-5. Moreover, PW-5 has deposed 

that the informant had paid Rs.2,50,000,00/- in 5 instalments and the accused 

had given receipts of the same. But the informant in his FIR has mentioned 

that according to the policy, he had to pay Rs. 50,000/- totalling to an amount 

of Rs. 2 lakhs via 4 premiums. That on 03/10/2008 and 16/01/2009 he has 

paid a total amount of Rs 1 lakh as premium to the accused person for which 

receipt no- 3814064 and 288241 respectively was handed over to him by the 

accused person. Hence, the version of PW-5 is completely different from what 

is mentioned in the FIR. So, his evidence is also not reliable and trustworthy. 

More so, if we analyse the evidence of the I.O who stated that receipt no- 

3814064 dtd 03/10/08 and receipt no-288241 dtd 16/01/09 are false and not 

authenticated documents and the sign and seal present in the receipts are 

false as the concerned authority told him that those are fake receipts. Even if 

we consider the receipts to be fake, there is no such reliable evidence 

available on record that those fake receipts had been given by the accused to 

the informant. 

      In the instant case it is also apparent that inspite of opportunities being 

given, prosecution has failed to examine the informant of this case. However, 

this failure on the part of the prosecution would not have weakened the 

prosecution case, if the evidence of other witnesses, who have been examined, 

could have been found reliable and trustworthy. Because it is a time honoured 

principle that evidence must be weighed and not counted. The test is whether 

the evidence has a ring of truth, is cogent, credible or trustworthy.   

 But in the instant case the evidence of witnesses are not at all cogent, 

credible and trustworthy.  

24. In the light of the above discussion, in my considered opinion, the 

prosecution has thus failed to prove the case against the accused person 

beyond reasonable doubt and he is accordingly acquitted. 
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     ORDER 

 

 

 

 

Hence considering the above discussions, the accused is found not guilty of the 

alleged offence and he is accordingly acquitted.  

25. The bail-bond executed in favour of the accused person is extended for a 

further period of Six months from this date as per Section-437(A) of Cr.P.C.  

26. Pronounced by me in this open Court, this 16th day of October, 2017 and 

given under my hand and seal of this Court. 

     

 

 

 

 

                                               

 

 

 

 

 

      

 

     JUHI GOGOI 

                                              JMFC,TEZPUR 
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APPENDIX 

 

   PROSECUTION EXHIBITS  

  

1. Exhibit -1  : Seizure List. 

2. Exhibit-1 (1) :Signature of the Investigating  

   Officer. 

3. Exhibit-2  :Sketch map. 

4. Exhibit-2(1) :Signature of the Investigating  

    Officer. 

     

   DEFENCE EXHIBITS 

     

   None. 

  

   PROSECUTION WITNESSES 

1. PW-1 Sri Rupam Das. 

2. PW-2 Sri Rajib Sharma. 

3. PW-3 Sri Simanta Borgohain. 

4. PW-4 Sri Tankeswar Rabha. 

5. PW-5 Sri Bhuben Ch. Kurmi. 

6. PW-6 Sri Tisheswar Baruah.   

 

  

 

  DEFENCE WITNESSES 

    

  None. 

 

 

 

 

      JUHI GOGOI 

                                              JMFC,TEZPUR 

 

 

 

 


