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            IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

                Tezpur, Sonitpur

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

Judicial Magistrate First Class,

Tezpur, Sonitpur

G.R. Case No. 1035 of 2015

         State

         Versus

Hanif Ali and another

(Under section 341/354(B)/323/34 IPC)

Charge framed on: 22.05.2017

Evidence recorded on: 23.02.2018, 16.11.2018, 08.03.2019

Statements recorded on: 20.05.2019

Arguments heard on: 20.05.2019

Judgment delivered on: 27.05.2019

Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das Ld.
APP

Advocate for the Accused: Mr Biplabananda Borah

                                                               J U D G M E N T

Prosecution Case in brief:

1. Accused persons stood for  trial  for  committing offences u/s
341/354(B)/323/34 IPC.

2.  The case of the prosecution in brief is that on 02.05.2015 at
about 8 a.m., at No-2 Adabheti the accused persons blamed the
informant and her family members for plucking jackfruit sapling.
When  the  informant  told  that  they  did  not  pluck  the  sapling

G.R Case No-1035/2015



Page 2 of 9

accused persons fought with her as well as her mother Majiran
Nessa and pulled them by their hairs and dragged them to the
yard. It is further alleged that the accused persons used criminal
force to  the informant and her mother  compelling  them to be
naked and voluntarily caused hurt to both of them. Hence this
case. 

3.  On receipt  of  the ejahar,  officer in  charge of  Sootea Police
Station has registered a case as Sootea P.S. Case no 58/15, u/s
342/354(B)/325/34 of the Indian Penal Code. Thereafter, I/O has
launched  the  investigation  of  this  case.  After  completion  of
investigation,  I/O  has  finally  submitted  charge  sheet  u/s
341/354(B)/323/34 of the IPC against the accused. 

4.  Thereafter,  cognizance  has  been  taken  and  summon  have
been issued to the accused persons. On appearance of accused
persons, necessary documents required u/s 207 Cr. PC have been
furnished to him. On perusal of the materials on formal charges of
accusation u/s 341/354(B)/323/34 IPC is read over and explained
to  the  accused  persons  to  which  they  pleaded not  guilty  and
claimed to be tried.

5. Prosecution, in support of its case has examined only five (5)
witnesses.

6.  On  closure  of  prosecution  witness  accused  Hanif  Ali  was
examined  under  section  313  Cr.P.C  wherein  he  denied  all  the
allegations levelled against him.  Examination of accused Abdul
Hussain u/s 313 Cr.P.C. is dispensed with since no incriminating
materials  are  found  against  him.  Defence  denied  adducing
evidence.

7. I have heard the arguments advanced by the learned counsel
for the accused and Ld. A.P.P. Perused the materials available in
the case record. Upon hearing both the parties and on perusal of
the record, following points for determination are formulated for
proper adjudication of this case.

POINTS FOR DETERMINATION:

Point No 1:  Whether the accused persons on 02.05.2015 at
about 8 a.m., at no-2 Adabeti in furtherance of common intention
wrongfully restrained the informant and her mother by voluntarily
obstructing them so as to prevent them from proceeding in any
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direction  in  which  they  have  a  right  to  proceed  and  thereby
committed the offence punishable under Section 341/34 of the
IPC?

Point No.2: Whether the accused persons on same day, same
time  and  same  place  in  furtherance  of  common  intention
assaulted or used criminal force to the informant and her mother
with the intention of disrobing or compelling them to be naked
and  thereby  committed  the  offence  punishable  under  Section
354(B)/34 of the IPC?

Point No 3: Whether the accused persons on same day, same
time  and  same  place  in  furtherance  of  common  intention
voluntarily  caused  hurt  to  the  informant  and  her  mother  and
thereby committed the offence punishable under Section 323/34
of the IPC?

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. Now let me try to decide the above points by appreciating the
evidence available in the case record. I have carefully considered
the evidence available in the instant case.  P.W-1, Suruj Banu
deposed in her evidence in chief that she know the informant as
well  as  the  accused  persons  as  they  are  reside  in  the  same
village. This incident took place two to three years ago at about 8
a.m.,  in  the  village  road.  P.W-1  deposed that  she  did  not  eye
witness the occurrence of the incident but after the incident she
visited the place of occurrence and saw that Saleha Begum was
lying in the road and blood was oozing out from her mouth and
nose.  P.W-1  further  deposed  that  she  heard  that  the  accused
persons beat the informant because of which the informant and
her mother sustained to injuries.  P.W-1 further stated that she
does not know why fight took place between the parties. Police
did not interrogate her in connection with this case. 

9. During cross  examination  P.W-1 deposed that  she does not
remember the date of occurrence of the incident. She also does
not  know  between  whom  the  fights  took  place.  P.W-1  further
stated that both parties reside in her village and she came to
know about this incident half an hour after its occurrence as her
house is situated half kms from the place of occurrence. P.W-1
further deposed that she did not see any injured person other
than Saleha Begum. Police did not interrogate her in connection
with this case. 
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10.  P.W-2 Nur Nehar Khatoon (informant) deposed  in  her
examination in chief that the incident took place in the year 2015
at  about  8  a.m.,  near  the  road  of  their  house.  She  does  not
remember the date of alleged occurrence of the incident. P.W-2
deposed that  it  was  alleged that  her  younger  brother  plucked
jackfruit  sapling belonging to Habibur.  When she said that her
younger brother did not do so, accused persons beat her as well
as her mother Majiran Nessa.  It  is  also deposed by P.W-2 that
accused persons dragged her as well as her from their house and
tied them to the jackfruit tree and tore their clothes and made
them  stand  naked.  Later  on,  member  of  Zila  Parishad  and
gaonburah opened the rope and saved them. P.W-2 deposed that
her younger brother went to the police station and informed the
matter. Police thereafter visited the place of occurrence and took
her mother to Biswanath Chariali Civil Hospital for treatment in
108 Ambulance. Police examination was conducted. 

11. During cross examination P.W-2 deposed that near the place
of occurrence there are houses of Habibur, Hanif, Butto Ali and
Nabia. P.W-2 denied suggestion put forth by the defence stating
that it is not a fact that she did not state before the police that
accused persons tied her as well  as her mother in a jack fruit
tree, tore their clothes. Almost fifteen to twenty persons gathered
at the place of occurrence. Nabi Hussain, Bhutto Ali, wife of the
accused persons was also present at the place of occurrence. It is
deposed by P.W-2 that there is a land dispute between the parties
and that she lodged the ejahar as there is a land dispute them.
P.W-2 denied suggestion put forth by defence stating that it is not
a fact that accused persons did not tie them with a rope to the
jack fruit tree and tore thier clothes and beat them. P.W-2 denied
suggestion put forth by defence stating that it is not a fact that
she and her  mother  beat  the  family  members  of  the  accused
persons. P.W-2 further submits that accused persons also lodged
a case against them which is pending before the court. 

12. P.W-3 Majiran Nessa deposed in her evidence in chief that
the  informant  is  her  daughter  and  she  knows  the  accused
persons. The incident took place in the year 2015 at about 8 a.m.,
inside her house at No.2, Adabeti but she does not remember the
date.  The  wife  of  the  accused  persons  fought  for  a  jackfruit
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sapling  and  they  blamed  that  her  son  plucked  the  jackfruit
sapling. It is deposed by P.W-3 that Hanif Ali's daughter, Bhutto
Ali, wife of the Bhutto Ali and the accused persons beat her as
well as her daughter. P.W-3 became senseless and thereafter she
does  not  know what  happened.  Accused  persons  dragged  her
daughter i.e., the informant and beat her in the road. Accused
persons and their families tied her as well as her daughter to the
jack fruit  tree and beat them. Thereafter her son informed the
police.  Police  visited  the  place  of  occurrence  and  took  her  to
hospital for treatment.

13. During cross  examination P.W-3 deposed that  she became
senseless  at  her  home  and  thereafter  she  cannot  say  what
happened.  At  the time of  occurrence of  the incident  her  elder
daughter went to fetch water. It is stated by P.W-3 that there are
land  disputes  pending  between  the  parties.  P.W-3  cannot  say
where she sustained to injuries as she became senseless. P.W-3
denied suggestion put forth by the defence stating that it is not a
fact  that  no such incident  took place and that  a false case is
lodged  against  the  accused  persons.  P.W-3  also  denied
suggestion put forth by the defence stating that it is not a fact
that  she  and  her  daughter  beat  the  family  members  of  the
accused persons. 

14.  P.W-4 Zamina Khatoon deposed that she knows both the
parties.  Maziran  Nessa  who happens  to  be  the  mother  of  the
informant had a fight with the wife of accused Hanif Ali. The wife
of the accused Hanif Ali was physically assaulted by the informant
and her mother. P.W-4 deposed that on hearing chaos (hulla) she
came running outside.

15.  During  cross-examination  P.W-4  deposed  that  the  incident
took place four years ago at 9 a.m., in the morning. When she
came running outside twenty to thirty persons were present. P.W-
4 reached the place of occurrence after 30 minutes of occurrence
of the incident. She did not witness the accused persons beating
the informant. It is true that informant physically assaulted the
wife of the accused Hanif Ali.

16.  P.W-5, Fatema Khatoon deposed in her evidence in chief
that she knows both the parties. Incident took place four years
ago at about 9 a.m., to 10 a.m.,. On hearing hulla she came out
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and  heard  that  the  wife  of  Hanif  Ali  was  beaten  up  by  the
informant, Maziran Nessa and her son.

17. Cross examination of P.W-5 is declined.

18.  Now let me try to decide the above points on the basis of
evidence available  in  the case record. The evidence discussed
above and careful analysis of the materials on record reveals that
the evidences of two vital witnesses i.e., the informant and the
victim examined by prosecution are very much inconsistent.  It
appears that as stated in the FIR, which was lodged for levelling
allegations against the accused persons, during evidence P.W-1,
P.W-4 and P.W-5 has not reiterated the same facts alleging that
accused persons hit the informant and her mother owing to fight
regarding a jackfruit sapling. At the very outset, let me point out
that none of the independent witness has admitted seeing the
accused persons restraining the informant as well as her mother
and also had seen the accused persons and their families beating
up the victims.  Neither did  they utter  a single  word regarding
tearing the clothes of the victims and making them stand naked.
At this juncture, let me also point out that neither P.W-1, P.W-4
and  P.W-5  had  seen  the  occurrence.  Their  evidence  is  pure
hearsay as how the informant and her mother were victimized.
Another  point  worth  considering  here  is  that  P.W-4  and  P.W-5
rather  deposed  that  the  wife  of  the  accused  Hanif  Ali  was
physically assaulted by the informant and her mother. 

19. I have also considered the testimony of the P.W-2 and P.W-3
and  have  deliberated  upon  it.  From  the  perusal  of  all  the
materials on record, I am of the view that the informant and her
mother have filed this case against the accused persons out of
land  dispute.  They  have  admitted  in  their  evidence  that  land
disputes are pending between the parties. P.W-2 and P.W-3 does
not remember the date of alleged occurrence of the incident. P.W-
2 stated during her evidence that the member of Zila Parishad
and gaonburah came to their  rescue but no such person were
examined  as  prosecution  witness  to  prove  its  story.  Wading
through  the  testimony  of  P.W-3  it  is  seen  that  she  became
senseless and thereafter she does not know what happened. This
implies that she has no knowledge regarding the occurrence of
the incident after her unconciousness.
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20. Taking into consideration the description of the occurrence as
set out in the testimonies of P.W-2 and P.W-3 let me determine
the credibility or otherwise of the evidence of the victims who has
testified as P.W-2 and P.W-3. When so analyzed it is perceptible
that  the  allegation  of  P.W-2  and  P.W-3  against  the  accused
persons  do  not  receive  any  corroborative  support  from  other
independent witnesses.  None of the other PW’s has implicated
the  accused  of  the  commission  of  any  offence.  In  fact  their
testimonies  give  credence  to  the  defence  version  that  the
accused  persons  were  not  involved  in  the  offence  as  alleged.
Further,  from the testimonies of  the P.W-2 and P.W-3 it  is  also
revealed  that  some  land  disputes  are  pending  between  the
parties which they have clearly admitted in their evidence. In the
absence of corroborative evidence, it remains unexplained as to
how P.W-2 and P.W-3 was physically assaulted and beaten up the
accused persons. The torn clothes, if any, were not seized by the
police.  There  is  also  no  cogent  evidence  showing  that  the
accused persons had committed the alleged offence.  Also the
MO as well as the IO of the case has not been examined which is
a loophole on the part of the prosecution. Prosecution though had
indicated of some assault to the victims, but they have ultimately
failed to prove the guilt of the accused persons to have inflicting
hurt  voluntarily  upon  the  victims.  From  the  evidence  of
prosecution witnesses it  is  seen that no offences as alleged is
made out against the accused persons. 
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                                                    ORDER

21. None  of  the  independent  witnesses  have  stated  anything
indicting the accused persons of commission of any offence for
which they are being tried. Hence, I find no ground for holding the
accused  persons  namely  Hanif  Ali  and  Abdul  Hasim  guilty  of
committing the alleged offences u/s  341/354(B)/323/34 IPC.  As
such the points for determination are answered in the negative in
favour of the accused persons.

22. Set the accused persons at liberty forthwith.
 

23. The bail  bond for the accused persons are extended for a
further period of six (6) months. 

24. The case is disposed of on contest accordingly.

Given under my hand and seal on this 27th day of May, 2019 at
Tezpur, Sonitpur.

                                                                        (Ms. Sparsita Garg)
                                                               Judicial Magistrate First Class
                                                                           Tezpur, Sonitpur
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                                                   APPENDIX

A. WITNESS OF PROSECUTION:

         1. P.W-1: Suruj Banu

         2. P.W-2: Nur Nehar Khatoon

         3. P.W-3: Majiran Nessa

         4. P.W-4: Zamina Khatoon  

         5. P.W-5: Fatema Khatoon  

B. EXHIBITS OF PROSECUTION:
 

          1. Exhibit.1: FIR.

          2. Exhibit. 1(1): Signature of the informant.
                          
    C. WITNESS OF DEFENSE: NIL

    D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                           

                          
           (Ms. Sparsita Garg)

                                                             Judicial Magistrate First Class
                                                                    Tezpur, Sonitpur
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