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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE:      

                                        SONITPUR: TEZPUR

PRESENT: Mr. R.LAL, AJS

GR CASE No.668/2001

U/Ss 341/323/34 IPC

State of Assam 
         Vs

Bablu Saikia & another

DATE OF EVIDENCE: 19.08.08, 09.03.09 & 02.03.10

DATE OF ARGUMENT: 29.02.12

DATE OF JUDGMENT: 13.03.12

ADVOCATE FOR THE PROSECUTION: Mr. T. Gajarel

ADVOCATE FOR THE DEFENCE: Mr. D Sinha 

CASES REFERRED:

(2003) 1 SCC 321

JUDGMENT:

1. The  case  at  hand  was  born  out  of  an  FIR  lodged  by  Bapdhan  Kalita 

informing the police that on 30-05-2001 the accused persons namely Suren 

Rajbongshi and Bablu Saikia had wrongfully restrained and then voluntarily 

caused hurt upon Prasanna Kalita, the victim and snatched away the money 

that he was carrying. On receipt of the FIR, a police case was registered 

being Jamuguri PS case No. 47/2001 and investigation commenced. During 

the course of investigation, statement of material witnesses were recorded, 

the victim was medically examined, the accused evaded arrest and hence 

could not be interrogated and after completing the other usual formalities, 

charge sheet was laid against the afore-stated two accused persons Suren 

Rajbongshi  and Bablu Saikia under Sections 341/323/34 IPC vide CS No. 
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56/2001 dated 31.08.2001.  

2.  On perusal of the charge sheet, cognizance of offence was taken as per 

mode prescribed under Section 190(1)(b) of the Code. There was sufficient 

material against the charge sheeted accused persons and hence processes 

were  issued  directing  them  to  appear  and  face  trial.  Accused  Suren 

Rajbongshi however evaded arrest and on the basis of report of the police, 

the case as against him stands filed/temporarily closed. 

3. On appearance of the accused Bablu Saikia, copy of all relevant documents, 

as statutorily mandated, was furnished and the particulars of the charge 

under  Sections  341/323 IPC  was  read  over  and  explained  to  which  the 

accused  person  pleaded  not  guilty  and  claimed  to  be  tried.  Trial  then 

commenced. 

4.  The defence case is one of total denial.  The accused person has stated in 

his  statement  that  the charge is  false  and because of  previous  strained 

relation is designed to harass him. 

5.  POINTS FOR DETERMINATION: Whether the accused Bablu Saikia (along 

with Suren Rajbongshi) on 30.05.2001 at Tarabhanga wrongfully restrained 

the  victims  while  they  were  proceeding  on  the  road  and  (b)  Whether 

thereafter  the  two  accused  in  furtherance  of  the  common  intention 

voluntarily caused hurt upon one of the victim Prasanna Kalita ? 

6.  DISCUSSION  DECISION  AND THE  REASONS THERE  FOR: In  the  case  at 

hand, prosecution has examined 3 witnesses. The medical officer and the 

investigating officer did not appear inspite of issuance of summons against 

them. The alleged victim also could not be examined. Having noted that the 

instant case is a decade old, this Court deemed it not to provide further 

opportunity to the prosecution and closed the prosecution evidence. 

7. Be that as it may, the most important prosecution witness in the instant 

case is the informant (PW1) and Prasanta Saikia, the eye witness (PW2). I 

would begin with the testimony of PW1. Bapdhan Kalita, PW1, categorically 

averred that on being informed about the incident, he rushed to the place 

of occurrence and found his son in an injured condition lying on the side of 
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the road. PW1 has deposed that he had seen the injuries on the person of 

his son Prasanna Kalita and so immediately took him to a nearby hospital 

for treatment. It is further deposed to by this witness that at that time one 

Prasanta (PW2) was with the victim. The FIR was lodged, so states PW1, as 

per the version of the victim and it has been exhibited as exhibit 1.  Though 

it is not in the charge, for purpose of clarity, I  must point out that PW1 

further deposed that at that time, the victim was carrying Rs. 20,000/ which 

was lost in the melee. 

8.  Now is the time to read the testimony of Prasanta Saikia examined as PW2. 

He has averred that when he was going with Prasanna Saikia for delivering 

money, the accused along with some other persons wrongfully restrained 

them on the path. It has been further deposed to by this vital witness that 

thereafter, the accused attacked Prasanna Kalita and hit him 3-4 times with 

punches.  This  witness  stated that  he was  chased by one  of  the  person 

accompanying  the  accused  and  to  save  his  skin,  he  fled  away.  Next 

morning, so deposes PW2, when he went to the house of the informant ,  

he saw injuries on the person of Prasanna Kalita. In so far as PW3 Zulan 

Thakur is concerned, his testimony is hearsay and hence inadmissible.

9. It is perhaps the appropriate time to now look into the cross examination 

portion of  PW1 and PW2.  What comes out is  that  on material  point  of 

wrongful  restraint  and  subsequent  assault  by  giving  punches,  PW2  has 

remained steadfast and consistent. That apart, the testimony of PW1 to the 

extent that he saw injuries on the person of his son immediately after the 

occurrence  and  took  him  to  hospital  is  direct  evidence  and  hence  is 

admissible. That apart, Section 6 Evidence Act saves such testimony from 

inadmissibility. 

10. In the instant case, the defence has argued that the victim has not been 

examined  and  hence  the  prosecution  case  ought  not  be  believed.  Such 

submission has no legal force. Had it been so, no case under Section 302 

IPC would have succeeded. That apart, PW1 is the father of the victim and 

PW2 is his friend and they are natural witness in this case. Not only that 

PW2 is himself one of the victim and an eye witness. I would like to point 
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out here that criminal law jurisprudence does not demand the examination 

of a particular witness to prove a particular point. What it demands and 

justifiably so is that the trial court must be satisfied about the credibility 

and veracity of the deposition recorded before convicting a person under 

the Penal law. 

11. In the instant case, I have noted that there are some improvements and 

embellishment made by these two witnesses. But it is settled law that the 

principle of falsus in uno falsus in omnibus is not applicable to India. Here, 

a duty is cast upon the Judge to separate the grain from the chaff which I  

have done. I  have re-looked into the evidence. It was natural on part of 

PW2 to flee from the place of occurrence when one of the accused tried to 

attack  him  and  infact  chased  him  away.  Thus,  the  testimony  of  PW2 

appears to be realistic and hence must be given higher weightage. It cannot 

be  lost  sight  of  that  he  too  was  a  victim  for  he  was  also  wrongfully 

restrained.  That  apart,  PW2  has  categorically  averred  that  he  saw  the 

accused  giving  3-4  punch  blow  to  Prasanna    Kalita  and  hence  the 

requirement of offence punishable under Section 323 IPC is also on record. 

12. At  this  juncture,  I  would  like  to  further  point  out  that  in Almgir Vs 

State  reported  in (2003)  1  SCC  21,  the  Supreme  Court 
observed as under:

“It  was  observed  that  the  omission  to  mention  a  

relevant fact in a statement under Section 161 CrPC  

but  stated  before  the  Court  by  the  prosecution  

witness  would  not  be  a  ground  for  rejecting  his  

evidence  on  that  aspect  only,  if  his  evidence  is  

otherwise  acceptable  and  that  such  lapses  on  the  

part  of  the  police  official  would  not  takeaway  the  

nature and character of the evidence.”

  APPRECIATION OF EVIDENCE:  In the light of the deposition of PW1 and PW2, it 

is proved beyond reasonable doubt that the victims were wrongfully restrained by 
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the victim on the road and it is also transparent that one of the victim namely 

Prasanna Kalita was attacked with punch blows etc because of which he had to be 

taken to hospital for treatment. PW1, I must reiterate, stated that he took his son 

to  the  hospital  and  PW2  further  fortifies  the  version  by  deposing  that  next 

morning, he has seen the injures on the body of Prasanna when he (PW2) visited 

him. I have gone through the provision of Section 319 IPC and I am satisfied that 

ingredients of “hurt” is fulfilled, once it comes on record that accused gave fist 

blows. The limited question that now confronts this Court is to determine as to 

who is the author of these injuries. I have re-looked into the testimony of PW2 

and he pointed the finger towards the accused. The defence had cross examined 

the two witnesses extensively but except some minor variation, nothing much 

could be elicited on material points. In that view of the matter, there appears 

little justifiable reason not to believe in them.  

13. In view of the discussion in the preceding paragraphs, I  conclude that the 

accused Bablu and co-accused Suren (absconding) after a prior meeting of mind 

and in furtherance of the common intention had restrained the two victims and 

then attacked one of them and also attempted to assault the other. The accused 

before me therefore stands convicted of committing offence punishable under 

Section 341 IPC and 323 IPC. 

13.The offences proved are not major in nature. There is  no record of any 

previous criminal antecedent of the present accused person. In that view of 

the matter, I suspend the sentence of the convict Bablu and direct that he 

be released on his furnishing a bond to maintain peace and good behaviou 

for a period of 1 year from today. The offender is further directed, as per 

Section  5  Probation  of  Offenders  Act  to  pay  compensation  of  Rs.1000/ 

within 1 month from today. Furnish a free copy of the Judgment & Order to 

the convict. Inform the District Magistrate and the Probation Officer.    

Given under my hand and seal of this Court on this the 13th day of MARCH 2012

  Roushan Lal, AJS

               SDJM(S) TEZPUR 
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ANNEXURE:

       

Prosecution Side

Number of Prosecution Witnesses: 2

Number of Prosecution documents exhibited: 1

Defence Side

Number of Defence witnesses: Nil

Number of Defence documents exhibits: Nil

Roushan Lal, AJS

            SDJM(S) TEZPUR 

 

                                                                                          


