
DIST. :: SONITPUR

IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   CLASS,   

TEZPUR.

G. R. Case No. 2309/2009

U/s. 279 & 427 I.P.C.

STATE

V.

Md. Martuja Ali

                    ... Accused Person.

Present : Sri Kiran Lal Baishnab, AJS.

Judicial Magistrate, 1st Class,

Tezpur

Advocate for the Prosecution : Sri A. Barua, Asstt. P. P.

Advocate for the Defence : Mr. J. Bora, Advocate.

Evidence recorded on:  16.07.2010, 16.08.2010 30.12.2010, 

08.06.2011 and 05.07.2011

Argument heard on:  05.03.2012.

Judgment delivered on: 16.03.2012.

JUDGMENT

1.       The prosecution case in brief,  as  reflected from the 

‘ejahar’,  is  that  on  11.12.2009  at  around  08.30  A.  M.  at  the 

Mission Chariali,  Traffic  Point a 108 Ambulance being driven in 

rash and negligent manner by the Accused Md. Martuja Ali, hit a 

Maruti Wagon Rbearing No. AS12C -8773 which caused damaged 

to the said Maruti Wagon R vehicle.

2.        On 17.12.2009 the informant/victim, Ajit Kumar Das 

filed a ejahar against the driver of the involved 108 Ambulance to 

the In-Charge, Kacharigaon O. P. under the Tezpur Police Station. 

The  same  was  entered  vide  G.  D.  Entry  No.  352,  dated 

17.12.2009 and forwarded to the Officer-in-charge, Tezpur Police 

Station. Subsequently, the same was received and registered as 



Tezpur P.S. Case No. 1202/09 U/s. U/s. 279/338 & 427 I.P.C. vide 

G. D. Entry No. 926 dated 18.12.2009

3.            On the basis of the ‘ejahar’ police started investigation 

and after  completion of investigation the police found sufficient 

materials  and  submitted  charge-sheet  against  the  accused  Md. 

Martuja Ali U/s. 279 & 427 I.P.C. vide Charge-Sheet No. 578/09 

dated 25.12.2009.

4.             On submission of the charge-sheet, the learned 

C.J.M. accepting the charge-sheet took cognizance U/s. 279 & 427 

I.P.C. Subsequently, summons was issued to the accused person 

and on his appearance he was enlarged on bail. During trial copies 

of  relevant  documents  were  furnished  to  the  accused  person 

complying with the provisions contained U/s. 207 Cr. P. C. and the 

substance of the accusation and the particulars of the offences 

U/s. 279 & 427 I.P.C. were explained to the accused person and 

he was asked as to whether he pleads guilty, to which he pleaded 

not guilty and claimed to be tried.

5.               In the course of hearing the prosecution examined 

altogether Seven (7) witnesses including the Investigating Officer. 

P.W.1 Sajal  Kumar  Singh is  the  Co-driver  of  the  involved 108 

Ambulance. P.W.2 Jagat Saikia & P.W.6 NK Uttam Siakia are the 

police personnel on duty in the Traffic Point. P.W.3 Ajit Kr. Das is 

the  informant/victim.  P.W.4  Ripon  Das  is  the  person 

accompanying  the  informant  in  his  vehicle.  P.W.5  Pranabjyoti 

Gogoi is a Chance witness and P.W.7 ASI Maheswar Sarmah is the 

investigating Officer. The prosecution side also exhibited Six (6) 

documents. Ext-1, 2 & 4 are the Seizure-lists, Ext-3 is the ‘ejahar’ 

(F.I.R.). Ext.-5 is  the Sketch Map of the P.O. and Ext-6 is the 

Charge-sheet. The accused was also examined U/s. 313 Cr. P. C. 

and  his  answers  were  accordingly  recorded.  Moreover,  defence 

side declined to adduce any evidence. The story of defence is of 

total denial.

6. Points for determination:-  

(a) Whether on 11.12.2009 at around 08.30 A. M. at 

the Mission Chariali, Traffic Point the accused Md. Martuja Ali 

being the driver of the 108  Ambulance; drove the same in a 
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very rash or negligent manner so as to endanger human life 

or to be likely to cause hurt or injury to any other person and 

thereby committed an offence punishable U/s. 279 I.P.C.?

and

(d)  Whether  on  the  same  date,  time  and  place  the 

accused  Md.  Martuja  Ali  drove  the  said  vehicle  rashly  or 

negligently  and  by  such  act  damaged  the  vehicle  of  the 

informant/victim Ajit Kumar Das; thus causing wrongful loss 

to him to the amount of fifty rupees or upwards and thereby 

committed an offence punishable U/s. 427 I.P.C.?

7. Discussion, Decision and Reasons thereof:-  

           Heard arguments of both the sides. Perused the 

Case Record very minutely. My findings are as follows:-

               Now prior to moving forward discussing the points 

for determination I deem it proper to discuss certain general 

plea raised by the defence side which might hit at the root of 

the prosecution case if defence plea is accepted. 

              The only plea raised by the defence side is that the 

accused driver had drove the vehicle by the right side of the 

traffic point instead of left only because he was directed by 

the Traffic Police to do so. Thus, he pleaded that there was no 

negligence on his part in driving the vehicle. 

               So it is seen that the defence admittedly drove the 

vehicle by the right side of the traffic point negligently. The 

prosecution version in this regard can be made out from the 

deposition of the witnesses. P.W.2, Jagat Saikia, the Traffic 

Police on duty at the place of occurrence deposed that just 

after he gave signal to a Car from Tezpur Side, he gave signal 

To the involved Ambulance coming from the Porua Side also 

and the later hit the former only because it travelled at the 

wrong side.  In  his  cross-examination he specifically  denied 

that he had directed the accused driver to go by the right 

side.  P.W.6,  Nk.  Uttam  Saikia,  the  person  accompanying 

P.W.2  in  his  duties  corroborated  P.W.2  very  well.  All  the 

witnesses deposed in same line as to the accident took place 

because the involved ambulance travelled in the wrong side. 
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Perusal of the evidences on record minutely reveals that both 

the vehicles were coming from the same direction and the 

same  is  admitted  by  the  defence  side  also.  Now,  if  the 

vehicles  were  coming  from  the  same  direction  then  the 

question of fault of the Traffic Police on duty in allowing both 

the vehicle together does not arise at all. When the road by 

which  the  ambulance was  travelling  was  already on  green 

signal, then prudence says that he would not have met with 

the accident if he had travelled by the left side of the traffic 

point which is the right way to go. Hence, I find negligence on 

the part of the accused driver in this connection and hence 

this plea of the defence is rejected.          

Now,  let’s  discuss  the  evidences  of  the 

Prosecution    vis-à-vis the points for determination one by 

one.

(a) Whether on 11.12.2009  at around  08.30  A.  M.  at 

the Mission  Chariali,  Traffic  Point  the accused Md.  Martuja  

Ali  being the driver of the 108   Ambulance; drove the same in  

a very rash  or negligent manner  so as to endanger  human  life  

or to be likely to cause hurt  or injury to any other person  and 

thereby committed an offence punishable   U/s. 279 I.P.C.? 

Now, in the instant case, in order to bring home 

the  charge  U/s.  279  I.P.C.  against  the  accused  the 

prosecution has to prove the following ingredients:

(i) That on 11.12.2009 at around 08.30 A. M. at the 

Mission Chariali, Traffic Point the accused Md. Martuja 

Ali was driving the 108  Ambulance;

(ii) That he was driving the said Ambulance on the 

public way; and

(iii) That he was driving the said Ambulance in a rash 

or negligent manner so as to endanger human life or 

to  be  likely  to  cause  hurt  or  injury  to  any  other 

person.

        As regard the date of occurrence P.W.3, Ajit 

Kumar  Das,  the  informant,  P.W.4,  Ripon  Das  &  P.W.5, 

Pranabjyoti Gogoi deposed that the incident took place on 

11.12.2009.  P.W.7, ASI Maheswar Sharma corroborating 
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the aforesaid witnesses also deposed that the incident took 

place on 11.12.2009. The other witnesses though did not 

state the exact date of occurrence; they deposed that the 

incident took place in the year 2009. As regard the time 

and  place  of  occurrence  all  the  witnesses  deposed  in 

consonance to each other that the occurrence took place 

at  about  8.30  A.M.  in  the  morning  at  Mission  Chariali 

Traffic  Point.    Considering the date,  time and place of 

incident as alleged in the ejahar (Exhibit -1) and the date 

of  deposition  of  the  witnesses,  they  are  found  to 

corroborate each other. 

               Hence, from the above discussion I am of the 

considered  opinion that  the prosecution has  successfully 

proved  the  fact  as  to  the  date,  time  and  place  of 

occurrence.

        Now as  regard  the fact  that  the alleged 108 

Ambulance  was  involved  in  the  accident,  it  was  being 

driven by the accused Martuja Ali and he was driving it on 

a public Way all the witnesses deposed in consonance to 

Contd……… Page 6

each other that the 108 Ambulance, driven by the accused 

person  hit  the  Wagon  R,  the  car  of  the  informant  at 

Mission Chariali Traffic Point. The witnesses examined even 

includes the co-driver of the accused other than the Police 

on  duty  at  the  Traffic  Point  and  the  informant  and  his 

friends and the said co-driver (P.W.1) also deposed that 

the accused person was driving the Ambulance when it hit 

the Wagon R at the Mission Chariali Traffic Point. P.W.2, 

Jagat Saikia who was on duty at the Traffic Point deposed 

that when he gave signal to the 108 Ambulance, the drove 

it away at the right side of the Traffic Point and thereby hit 

the Car of the informant. P.W.3, the informant and P.W.4 

also  deposed  that  just  when  they  took  the  turn  at  the 

signal of the Traffic Police, the alleged 108 Ambulance, hit 

the car of the informant at the right side.  All the witnesses 

adduced by the prosecution are the eye-witnesses of the 
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incident.  Mission  Chariali  is  a  cross-road  on  NH37  and 

NH52  and  thus,  it  is  a  public  way,  beyond  any  doubt. 

Moreover, the defence also admitted that the Ambulance 

being driven by the Accused person  hit  the Car of the 

informant but qualified their admission by the fact that it 

happened so only because the Traffic Police directed them 

to go ahead by the wrong side. 

             Now the most important fact that has to be 

proved by the prosecution is that the accused was driving 

the  said  Car  in  a  rash  or  negligent  manner  so  as  to 

endanger human life or to be likely to cause hurt or injury 

to any other person. In this regard P.W.1 deposed that as 

directed  by  the  police  on  duty  at  the  traffic  point,  the 

accused person drove the vehicle towards the right side of 

the  traffic  point.  He  further  deposed  that  the  accused 

driver at first did not want to move the vehicle in that side 

which implies that accused person had the knowledge that 

that  is  wrong  side  and  also  had  the  knowledge  of  the 

consequence of such wrong act. P.W.3, the informant and 

P.W.4 the  co-passenger  in  the  vehicle  of  the  informant 

deposed that the Ambulance came at a high speed by the 

right side of the traffic point and hit their vehicle just after 

they have crossed the point. This shows that the accused 

driver did not even bother to look by his side whether any 

other  vehicle is  coming or not.  P.W.2,  Jagat Saikia,  the 

police on duty at the traffic point deposed that when he 

gave signal  to the Ambulance it  travelled by the wrong 

side  and  as  such  the  accident  occurred.  In  his  cross-

examination he specifically denied the fact that he directed 

the  accused  driver  to  go  by  the  wrong side.  Moreover, 

from the deposition of all the witnesses it is revealed that 

both the vehicles were coming from the Porua side and 

when signal was given, prudence as well  as traffic  rules 

says that the Ambulance should have followed the Wagon 

R and travelled by the left side of the traffic point and not 

by the right side. On this point the defence vehemently 

argued that the accused had not driven the vehicle in high 

speed otherwise the Wagon R Car would have damaged 

6



badly when hit by a 108 Ambulance rather only the right 

door of the Wagon R was damaged slightly. This argument 

of the defence is acceptable in my considered opinion and 

as such there was no rashness in driving of the vehicle by 

the accused driver but the discussion made above clearly 

reveals  that  the  accident  took  place  only  because  the 

accused  driver  went  by  the  right  side  instead  of  left, 

showing utmost negligence on his part by taking such a 

wrong way on a busy cross road like Mission Chariali.      

                    There is a difference in the mental condition 

indicating rashness and negligence. Rashness consists in 

hazarding a dangerous or wanton act with the knowledge 

that it is so, and that it may cause injury. The criminality 

lies in such a case in running the risk of doing such an act 

with recklessness or indifference as to the consequences. 

Criminal negligence on the other hand, is the gross and 

culpable neglect or failure to exercise that reasonable and 

proper care and precaution to guard against injury either 

to  the  public  generally  or  to an  individual  in  particular, 

which, having regard to all the circumstances out of which 

the charge has arisen, it was the imperative duty of the 

accused person to have adopted. 

                 A reference to Section 279 of the Indian Penal 

Code would show that the Legislature were fully conscious 

of  the difference in rashness and negligence that it  has 

spoken about  rashness  or  negligence not  in  conjunction 

but in disjunction. Therefore, for bringing in application of 

Section  279  it  must  be  established  that  there  was  an 

element  of  either  rashness  or  negligence.  Here  in  the 

instant case, as per the above discussion the prosecution 

has  failed  to  prove  beyond  all  reasonable  doubt  the 

rashness  in  driving  of  the  accused  driver  but  could 

successfully  prove  beyond  all  reasonable  doubts 

negligence in driving of the vehicle by the accused driver. 

                 Thus, considering the foregoing discussions I 

am of  the  considered opinion,  that  the prosecution side 

could successfully prove all the ingredients of the offence 

U/S  –  279  of  the  Indian  Penal  Code.  Thus,  in  my 
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considered opinion the prosecution has proved beyond all 

reasonable doubts that on 11.12.2009 at around 08.30 A. 

M. at the Mission Chariali,  Traffic  Point the accused Md. 

Martuja Ali being the driver of the 108 Ambulance; drove 

the same in  a  very  rash or  negligent  manner  so  as  to 

endanger human life or to be likely to cause hurt or injury 

to  any  other  person  and thereby  committed  an  offence 

punishable U/s. 279 I.P.C.

(b) Whether on the same date, time and place the accused Md. 
Martuja Ali drove the said vehicle rashly or negligently and 
by such act  damaged the vehicle  of  the informant/victim 
Ajit  Kumar Das thus causing wrongful loss to him to the 
amount of fifty rupees or upwards and thereby committed 
an offence punishable U/s. 427 I.P.C.?

          

  In  order  to  bring  home the charge U/s.  427 

I.P.C. against the accused the prosecution has to prove the 

following ingredients:

(i)     That on 11.12.2009 at around 08.30 A. M. at 

the Mission Chariali, Traffic Point the accused 

Md.  Martuja  Ali  was  driving  the  108 

Ambulance;

(ii)     That he was driving the said Ambulance on the 

public way; 

(iii)     That he was driving the said Ambulance in a 

rash or negligent  manner  so as to endanger 

human  life  or  to  be  likely  to  cause  hurt  or 

injury to any other person.

(iv)     That he caused damage to the vehicle of the 

informant/victim  by  his  rash  or  negligent 

driving.

       That  as  regard  the  first  three  ingredients, 

specifically, the fact of date, time and place of the alleged 

incident;  the involvement of  the alleged 108 Ambulance in 

the accident and the same was being driven by the accused 

driver  negligently  is  proved  by  the  prosecution  beyond  all 

reasonable doubts in the foregoing point for determination. 
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This point being inter-related and inter-connected and part of 

the same transaction the same can be taken into account and 

reiteration of the same here is unnecessary in my considered 

opinion.

         Now, the only fact that the prosecution needs to 

prove here in this point for determination is as to whether 

due to the dash by the involved vehicle the vehicle of the 

victim/informant Ajit Kumar Das was damaged, thus, causing 

wrongful loss to the victim.

          The fact that the vehicle of the informant/victim 

(P.W.3) was damaged due to the accident is revealed from 

the deposition of all the witnesses. P.W.1 Sajal Kumar Singh, 

the co-driver of the involved 108 Ambulance and P.W.2, Jagat 

Saikia, the police on duty at the traffic Point deposed that the 

Wagon R car was damaged slightly due to the dash by the 

said Ambulance. P.W.3, Ajit Kumar Das deposed that due to 

the dash by the involved Ambulance; the right door, Fanner, 

Main Glass of front side, Head Light, Wheel Cover, Rain Guard 

etc. of the his vehicle was damaged. P.W.4, Ripon Das also 

deposed  that  the  Bonnet,  glass  and  the  right  door  of  the 

Wagon  R  car  were  broken  due  to  the  dash  by  the  said 

Ambulance.  P.W.6,  another  police  constable  on  duty  also 

deposed that the Wagon was damaged slightly on the right 

side due to the dash by the alleged Ambulance.  It is also 

revealed  from  the  seizure  list  (Ext.  1)  that  the  Wagon  R 

bearing No. AS12C - 8773 was seized by the investigating 

officer  from the place of  occurrence which had Front Wind 

Shield  Glass,  Fanner,  Bonnet,  and  Right  Door  in  damaged 

condition. The fact of seizure of said damaged vehicle is also 

proved by P.W.1, P.W.3 and P.W.4 who witnessed the said 

seizure. Hence, it can be said that the damage was caused 

due to the negligent driving of the accused driver. In this day 

of  price  hike;  the  damages  as  revealed  from  the  above 

discussion  shows  that  the  loss  caused  is  well  above  the 

amount of rupees fifty.

            Hence,  in  my  considered  opinion  the 

prosecution  has  successfully  proved  beyond  all  reasonable 

doubts  that  on the said  date,  time and place  the accused 
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Martuja Ali drove the said vehicle negligently and by such act 

damaged the vehicle of the victim thus causing wrongful loss 

to him to the amount of fifty rupees or upwards and thereby 

committed an offence punishable U/s. 427 I.P.C..

ORDER

Thus, considering the detailed discussions made above 

in  the  foregoing  paragraphs,  I  am of  the  considered 

opinion  that  the  prosecution  side  was  successful  in 

proving the offences punishable U/s. 279 & 427 I.P.C. 

against the accused Martuja Ali beyond all reasonable 

doubts. Hence the accused Martuja Ali is found guilty of 

the offences punishable U/s. 279 & 427 I.P.C. and he is 

accordingly convicted of the said offences 

 
8.                As regard the consideration of the case of the 

accused person either under Section 360 Cr.P.C. or under Section 

3 or Section 4 of  the Probation of Offenders  Act,  1958,  in the 

instant case, the accused person being a driver of an Ambulance 

need to be more prudent and drive more cautiously whereas he 

failed to show utmost concern of life and drove wrongfully with 

negligence on a very busy road causing damage to the vehicle of 

the informant/victim. Moreover, releasing the person at this stage 

without punishment for such offences would have great impact on 

the society. Hence I do not deem it a fit case to consider it under 

any of the aforesaid provisions of law.

SENTENCE

9.              Heard the accused person on the question of 

sentence whereby the accused person pleaded that he is first time 

offender and the bread earner of his family, thus, he should be 

dealt with leniency. Also heard the ld. A.P.P and the ld. defence 

counsel  on  the  point  of  sentence.  Considering  all  aspects  and 

taking into account the plea of the accused person, the accused 

Martuja Ali  is  sentenced to  Rigorous Imprisonment for  three 
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(3) months U/s. 279 I.P.C. and Six (6) months U/s. 427 I.P.C. The 

Sentence will run concurrently. 

10.            A copy of the judgment is supplied to the accused 

person free of cost.

11.           The accused person’s bail bond stands cancelled.

12.           The Judgment is delivered and operative part of the 

same is pronounced in the open Court in presence of the accused 

person, this 16th day of February, 2012 under my hand and seal of 

this Court.

    (KIRAN LAL BAISHNAB)
Judicial Magistrate, 1st Class,
          Tezpur.
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ANNEXURE

1. PROSECUTION WITNESSES:

P.W.1- Sajal Kumar Singh (the Co-driver of the 108 Ambulance),

P.W.2- Jagat Saikia,

P.W.3- Ajit Kr. Das (the informant/victim),

P.W.4- Ripon Das,

P.W.5- Pranabjyoti Gogoi,

P.W.6- NK Uttan Siakia,

and 

P.W.7- ASI Maheswar Sarmah (investigating Officer),

2. DEFENCE WITNESSES:

NIL.

3. EXHIBITS(BY PROSECUTION SIDE):

Ext.1- Seizure-list,

Ext.2- Seizure-list,

Ext-3- the ‘ejahar’ (F.I.R.).,

Ext.4- Seizure-list,

Ext.5- the Sketch Map of the P.O.

 And

Ext-6- the Charge-sheet.

4. EXHIBITS(BY DEFENCE SIDE):

NIL.

Judicial Magistrate, 1st Class,

              Tezpur.
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