
    IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE 
SONITPUR :TEZPUR

PRESENT: Mr. R.LAL, AJS
GR CASE No.2078/2009
U/Ss 379/511 IPC

            STATE OF ASSAM
            Vs
  Mazibur Rahman

DATE OF EVIDENCE: 18.01.11 & 08.12.11

DATE OF ARGUMENT: 02.02.12

DATE OF JUDGMENT: 27.03.12 

ADVOCATE FOR THE PROSECUTION: Mr. T. Gajriel
ADVOCATE FOR THE DEFENCE: Mr G. Bora

CASES REFERRED:

JUDGMENT:

1. The  case  at  hand  was  initiated  on  the  basis  of  an  FIR  lodged  by 

Lieutenant  Pallavi  Sharma  Zone  Workshop,  4  Corps,  Tezpur, 

informing inter-alia that accused Mazibur Rahman had attempted to 

commit theft of goods from her allotted quarter located in the land 

of the defence ministry. The accused was caught, so further reads the 

FIR, and handed over to the O/C Missamari PS. On the basis of the 

FIR,  a  police  case  being  Missamari  PS  Case  number  91/09  was 

registered  and  investigation  subsequently  commenced.  During 

investigation, statement of material witnesses was recorded. The FIR 

named accused was arrested and interrogated.  And at  the end of 

investigation,  police  laid  charge  sheet  vide  CS  37/09  dated 

31.11.2009 against above mentioned accused person. On receipt of 

the charge sheet, cognizance of the offence was taken as per mode 
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under Section 190(1) Cr.PC. Processes were issued and the accused 

entered  appeared  and  was  furnished  with  copies  of  relevant 

documents.  Charge  was  framed and  the  particulars  of  the  charge 

under  Sections  379/511  IPC  was  read  over  and  explained  to  the 

accused person. The accused pleaded not guilty and hence the case 

proceeded to next stage of trial. 

 

2.  In this case, the prosecution examined the three principal witnesses 

while the defence examined none. The defence case is one of total 

denial. 

3.  POINT  FOR  DETERMINATION:  (a)  Whether  the  accused  Mazibur 

Rahman had attempted to commit theft of good from the house of 

the  informant  on  06.11.09  from  the  alloted  quarter  located  in 

workshop of 4 Corps?  

4.  DISCUSSION DECISION AND THE REASONS THEREOF: I have perused 

the record and heard the parties.  In this case the prosecution has 

examined four witnesses including the I/O. Yogendra Kumar, an army 

personnel, whose name finds mention in the FIR was examined as 

PW1. He has averred that on 06.11.2009 at about 11.00 AM in the 

day time while he was on duty he saw the accused trying to break 

open  the  door  of  Lietenanat  Pallavi  Sharma’s  room.  When 

challenged, so further deposes PW1, the accused tried to run away 

but was chased and caught. It has been testified by this witness that 
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the matter was then reported to the above named Lieutenant and 

she lodged the FIR and handed over the accused to police. Bashir 

Ahmed Mulla is another Army Personnel and has been examined as 

PW2. He has supported PW1 and stated on oath that on 06.11.2009, 

at  about  11.00  AM,  he  heard  some  sound  and  when  he  looked 

around found that the accused was trying to cut open the door of the 

room of  Lieutenant Pallavi  Sharma. PW2 has further corroborated 

PW1 inasmuch as states that accused was caught while trying to flee 

and was subsequently brought before the Lieutenant who on being 

informed of the matter lodged the FIR.

5. It is time to look into the cross examination portion of PW1 and PW2. 

Though it  was  an  extensive  cross  examination,  the  two witnesses 

remained  steadfast  to  their  version  and  could  not  be  shaken  on 

material point. Both PW1 and PW2 have identified the accused as the 

culprit in no uncertain word and they denied the suggestions that the 

accused had just entered the prohibited area and was not cutting 

open the door.

6. Now is the time to read the testimony of the informant. Lietenant 

Pallavi Sharma has testified that the incident took place in the last 

part of 2009. According to her on being informed by Yoginder Kumar 

(PW1)  she  went  there  and saw the  accused  person.  According to 

PW1, the accused was caught with a sickle and handed over to the 

Police  where  the  FIR  was  lodged.  PW3  has  exhibited  the  FIR  as 

3



exhibit 2 and her signature has been exhibited as Exhibit 2(1).

7. Here, I must point out that during cross examination of PW3, it came 

out  that  the  seizure  list,  [exhibit  1]  by  which  the  prosecution 

attempted to prove the possession of a hand made dao i.e. a sickle 

from the accused suffers from serious infirmity. A serious doubt is 

created as regard the authenticity of this document, for, PW3, the 

commissioned officer, admits that the purported signature of her on 

the  exhibit  1  is  actually  not  her  signature.  It  has  been  forcefully 

argued  by  the  engaged  defence  counsel  that  the  police  has 

manufactured this document and that the whole prosecution case is 

thus vitiated. 

8. I  do not agree with the submissions so advanced. For the fault  or 

negligence or even deliberate action of the investigating officer, the 

whole prosecution case cannot be thrown overboard.  A Judge does 

not preside over a criminal trial merely to see that no innocent man 

is punished. A Judge also presides to see that a guilty man does not 

escape. One is as important as the other. 

9.  In this context, I would like to point out that in Ram Bihari Yadav Vs. 

State of Bihar reported in (1998) 4 SCC 517 (para 13) the Supreme 

Court observed :-

". . . . . . .In such cases, the story of the prosecution will have to 
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be  examined  dehors  such  omissions  and  contaminated 

conduct of  the  officials  otherwise  the  mischief  which  was 

deliberately done would be perpetuated and justice would be 

denied  to  the  complainant  party  and  this  would  obviously 

shake  the  confidence  of  the  people  and  merely  in  the  law 

enforcing agency but also in the administration of justice." 

10.I am of the considered opinion that the defect in the seizure list as 

has come on record is nothing but a case of defective investigation. It 

may be that such lapse has been committed designedly or because of 

negligence. Whatever may be the case, the lapse ipso facto would 

not be fatal to the prosecution’s version. What it does is to put the 

Court  to  added  caution.  The  evidence  therefore  needs  to  be  re-

scrutinized and when I do so, I find that PW1 and PW2 are the most 

natural witness being on duty at that point of time. These witnesses, 

admittedly, had no previous enmity with the accused person. Hence 

they are independent natural witnesses and their testimony must be 

given  higher  weightage.  I  reiterate  that  PW1  and  PW2  have 

corroborated one another and have implicated the accused of the 

offence charged in no uncertain language. That apart, they could not 

be shaken during cross examination. I have therefore no reason not 

to  believe  them.  Moreover,  the  testimony  of  PW3  gains  added 

strength to the version of PW1 and PW2 and leaves little room for 

doubt. 
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11. It would not be inappropriate now to discuss the evidentiary value of 

the testimony of  PW3.  Admittedly,  she had not  seen the accused 

committing  the  offence  charged.  Her  deposition  is  that  she  was 

informed by PW1 about the matter and when she came to the place, 

she saw the accused and hence has been able t identify her. PW1 has 

supported PW3 inasmuch as he deposed that he reported the matter 

to Lieutenant Pallavi Sharma (PW3). Tihe position of law is that the 

Court must always bear in mind that there is a difference between 

the  factum  of  information  and  truthfulness  or  veracity  of  such 

information. If, in a given case, the object of bringing on record as to 

what a witness has heard is merely to establish that a statement was 

made, then, to such an extent, such a statement is not hearsay; but if 

the object of bringing on record the information is to prove that the 

information given was true, then, such an information may become 

hearsay unless the informant is examined. Reliance in this context is 

placed upon a division bench decision of Hon’ble Gauhati High Court 

reported in Mangal Deb Vs State reported in 2009(5)GLT 434. In any 

view of the matter, therefore, the testimony of PW3 is admissible to 

the extent that it proves that PW1 had reported to her immediately 

after the incident about the incident of attempted theft. 

12. In such circumstance, I hold that the charge under Section 379 IPC 

read  with  Section  511  IPC  is  proved  as  against  accused  Mazibur 

Rahman.. Consequently, the accused stands convicted. 
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13.PROBATION AND/OR HEARING ON SENTENCE: As the accused had 

the audacity to attempt to enter an Army Officer’s quarter, for the 

purpose of committing theft, he needs a deterrent punishment, lest 

he repeats such act against helpless civilians. Hence I deem it fit not 

to grant him the benefit of probation. The accused is heard on the 

question of sentence he pleads that he is a poor man and prays for 

leniency.  Poverty  is  not  always  an  extenuating  circumstance.  The 

more  relevant  fact  is  the  nature  and  circumstance  in  which  the 

offence has been committed. In the facts of the present case, I deem 

it fit to sentence the convict to undergo Simple Imprisonment for 3 

months for committing offence punishable under Section 379 read 

with Section 511 IPC. Bail bond cancelled. Let a copy of this Judgment 

and Order be sent to the District Magistrate.

Given under my hand and seal of this Court on this ------day of March 

2012

Roushan Lal, AJS

             SDJM Tezpur. 
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ORDER SHEET FOR MAGISTRATE’S RECORD

DISTRICT: SONITPUR

              IN THE COURT OF SRI R LAL SDJM Tezpur

GR case number 

Date:  

1. Accused is present. The case is posted today at the stage of 

judgment. Judgment is typed in separate sheet and is hereby 

made part of the record. It is pronounced. The appreciation of 

evidence  on  record  leads  me  to  conclude  that  the  accused 

Mazibur Rahman is guilty of commission of offence punishable 

under Section 379/511 IPC. The accused stands convicted.

2. In the facts of the present case, I deem it fit to sentence the 

convict  to  undergo  Simple  Imprisonment  for  3  months  for 

committing offence punishable  under  Section 379 read with 

Section 511 IPC. Bail bond cancelled. 

3.  The  instant  case  has  been  instituted  by  a  Commissioned 

Officer  of  the  Indian  Army.  Let,  therefore,  a  copy  of  this 

Judgment  and  Order  be  sent  to  the  General  Officer 

Commanding 4 Corps Tezpur for information. Furnish another 

copy to the District Magistrate. 

(R Lal) 

SDJM(S), Tezpur
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