
G R  C a s e  N o .  2 9 7 6  o f  2 0 1 2  
State V. Tayab Ali & Anr. 

 

     IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                             SONITPUR, TEZPUR 

               G.R. CASE No. 2976/2012 

                                U/S 447/153(A)/34 IPC 

              State 

                                             Vs 

1. Md. Tayab Ali 

2. Md. Mohammad Ali             ………..…Accused Persons 

 

PRESENT: Sri B. Acharyya. LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:          Sri R. Goswami, Ld. APP.  

For the Defence:              Smti M. Devi, Ld. Adv. 

Offences Explained on:        10.10.2014 

 

Date of Evidences:              19.11.2015, 05.08.2016 & 21.12.2016 

Argument heard on:          27.08.2019 

Judgment delivered on:      06.12.2019 

                  J U D G M E N T 

1.  The Prosecution case in brief is that one Budhen Bhagabati has filed an FIR on 

14.12.2012 stating, inter alia, that on the same day at about 8:00 A.M., when he 

visited the place of occurrence i.e., Rohonibil Pathar and saw that accused persons 

had illegally constructed house overnight and then one Putul Mandal claimed that the 

land where the houses were constructed belonged to him. Thereafter communal clash 

broke out there and in order to control that clash accused persons destroyed the 
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houses. Thereafter, after investigation informant came to know that the land belongs 

to the Government. Hence, he filed this case.  

 

2.  The O.C Thelamara P.S on receiving the FIR registered a case vide Thelamara P.S 

Case No. 179/12 under Sections 447/153(A)/34 of the Indian Penal Code. After 

investigation, the I.O laid down the Charge sheet under Sections 447/153(A)/34 of 

the Indian Penal Code against accused persons Tayab Ali and Md. Mohammad Ali for 

trial.  

 

3.  On appearance before the court, accused persons were furnished with copies of 

relevant documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on 

hearing the Learned Counsels for both sides, offences u/s 447/153(A)/34 of Indian 

Penal Code was explained to the accused persons and they pleaded not guilty and 

claimed to be tried. 

 

4.  The Prosecution examined 5 (five) witnesses including the informant of this case. 

Thereafter, Ld. APP has prayed to close the evidence of the prosecution and 

accordingly, prayer was allowed. 

 

5.  The recording of statement of the accused persons’ u/s 313 of the Cr.P.C was done to 

which they denied the questions put to them. The accused persons also declined to 

adduce any evidence in their defence. 

 

6.  Heard the arguments put forward by the learned counsel for the accused persons and 

the learned APP for the State and also perused the evidences and materials on 

record.   

      POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

1. Whether accused persons on 14.12.2012 at around 8:00 A.M., in furtherance of 

their common intention, entered into a vacant land belonging to the 

Government with intent to commit an offence and thereby committed an 

offence punishable under Section 447/34 of the Indian Penal Code? 

 

2. Whether accused persons on the same date, time and place, in furtherance of 

their common intention, had illegally built a house on a land not belonging to 
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them and disturbed the public tranquility and thereby committed an offence 

punishable under Section 153(A)/34 of the Indian Penal Code? 

        DISCUSSION, DECISION & REASONS THEREOF: 

8.  Budha Bhagabati as PW 1 had deposed that he is the informant of this case. On 

14.12.2012 he was posted in Thelamara P.S. At that time as per instruction received 

by Deputy Commissioner and as per his instruction, he went to the place of 

occurrence and saw that accused persons Tayab Ali and Mohammad Ali had 

constructed a house in the land of informant forcefully. Thereafter, he informed 

immediately to O.C and D.S.P and thereafter they came to the place of occurrence 

and asked him to file an FIR and accordingly he filed the FIR. Ext. 1 is ezahar wherein 

Ext. 1(1) is his signature. 

    In his cross examination, PW 1 has stated that he does not know who informed the 

O.C. He further stated that he did not meet the Mandal at the place of occurrence. He 

also stated that he did not mention the land measured in the dag No and Patta No 

and he also did not see the land documents and he does not know in whose name 

the land is registered. He denied that this case is civil in nature and belongs to civil 

category. He filed the ezahar without seeing the land documents.  

9.  Raman Mandal as PW 2 had deposed that he knows the accused persons and they 

have constructed house in his land. He further stated that due to that O.C and other 

police personnel came and destroyed the house and he was with the informant.  

    In his cross examination, PW 2 has stated that police interrogated him. He denied 

that he has stated before police that accused persons did not construct any house in 

his land but they constructed house in land belonging to Raju. He knows Raju and he 

did not file any application in the D.C Office under Section 145 of Cr.P.C. He also 

denied that O.C and C.I came to the place of occurrence and destroyed the house 

constructed by the accused persons. Police did not seize his land documents. He 

denied that he has no land and he deposed falsely. 

10.  Atul Mandal as PW 3 had deposed that he knows the accused persons. They 

constructed house in the land of his father and the name of his father is Jogesh 

Mandal. He also stated that police came to the place of occurrence and destroyed the 

house constructed by the accused persons. Ext. 2 is the seizure list wherein Ext. 2(1) 

is his signature. Police seized the tin used to construct the house. 

               In his cross examination, PW 3 has stated that police has interrogated him. He 

denied that he has stated before police that accused persons build house in his 



G R  C a s e  N o .  2 9 7 6  o f  2 0 1 2  
State V. Tayab Ali & Anr. 

 

father’s land. They did not produce the land documents before the police. He did not 

state before police about the fact of destroying the house. They did not file any civil 

case in connection with the land. He further stated that they did not file this case but 

police has filed this case. He further stated that he does not know what is written in 

Ext. 2 and he signed Ext. 2 as directed by police. 

11.  Kalpa Bora as PW 4 had deposed that on 14.12.2012 he was posted in Dhekiajuli 

Circle Office. He knows the informant as S.I of Police and also knows the accused 

persons. Under Dhekiajuli Circle Office, on the east of Belsiri river two huts of C.I roof 

were constructed over night. On receiving complaint from local public, they 

demolished the house. The huts were constructed near river bank over Government 

land. He also stated that complaint was filed at Circle Office and he along with Circle 

Officer went to demolish the houses. He does not know who constructed the houses 

and houses were damaged in order prevent public outcry. He found no one in the 

house.  

On being asked by Court that “how does he know the accused persons?” he replied 

that he knows them as they are residents of the locality. 

      In his cross examination, PW 4 has stated that at the time of incident Sri Manoj Sihari 

was the Circle Officer of Dhekiajuli circle and as per the direction of Circle Officer he 

acted in that manner. He does not know on whose direction Circle Officer directed to 

demolish the houses. He did not see the land documents in the place of occurrence. 

He denied that no communal violence took place prior to their visit in the place of 

occurrence and after the houses were demolished. He does not know if administration 

had acted for benefit of someone. 

12.  Shyamal Mandal as PW 5 had deposed that he knows S.I Dhan Bhagabati as well as 

the accused persons. The incident took place about 4 (four) years ago during 

morning. He saw that accused persons had constructed house in the land of Atul 

overnight. He further stated that Police, Mandal and persons from Circle Office came 

and removed the houses constructed by the accused persons. The accused persons 

had beaten Atul during the incident. Police had seized tins, bamboo used by the 

accused persons to construct the house. Ext. 2 is the seizure list wherein Ext. 2(1) is 

his signature. 

                         In his cross examination, PW 5 has stated that he is presently staying at 

Rohinibil. The land on which encroachment was made was seized by police. The land 

is “Eksonia” land. He has adjacent “Eksonia” land where he stays. He has gone to 

Rohinibil about a year back. He did not see construction of the house but he saw the 
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houses in the morning. Police had seized the land documents of the land and police 

had recorded his statement. He does not remember if has stated in his statement u/s 

161 of Cr.P.C that accused persons had beaten Atul. He denied that he has deposed 

falsely as accused persons never constructed any houses on that land. He does not 

know what is written in Ext. 2 but he was told about the seizure. He did not see the 

seized articles in Court at the time of giving evidence and he also did not see the land 

documents of Atul. He denied that Atul was not beaten by the accused persons.    

13.  Upon going through the evidences of Prosecution witnesses including the informant 

and materials on record and upon careful appreciation of the same, it can be 

ascertained that none of the Prosecution witness including the informant had seen 

both the accused persons doing any illegal activity at the time of alleged occurrence. 

Moreover none of the Prosecution witness including the informant had seen the 

accused persons constructing any house in the said land or constructed any house 

overnight.  

14.  Informant as PW 1 clearly stated in his cross examination that he did not mention the 

land measured in the dag No and Patta No and he also did not see the land 

documents and he does not know in whose name the land is registered. Hence he 

filed FIR without going through any land document. Moreover, this case appears to 

be civil in nature which has also been rightfully pointed out by the defence Counsel 

during argument. PW 3 clearly stated that they did not file any civil case in connection 

with the land. Moreover, it is apparent that no case has been filed against the 

accused persons’ u/s 145 Cr.P.C before the Deputy Commissioner, Sonitpur which 

was necessary in a case of like nature and this fact has been admitted by informant 

PW 2.  

15.  PW 2 Raman Mandal has stated that accused persons constructed house in his land 

but it can be ascertained that he did not submit his land documents or any land 

document in support of his said claim to show that said land belongs to him. It also 

appears that without land documents, owner of the land does not have any power to 

contest the case. There is also contradiction with regard to ownership of the said 

land. Thus PW 2 Raman Mandal has stated that it was his land but PW 3 Atul Mandal 

has stated that accused persons constructed house in the land of Jogesh Mandal who 

was his father. Thus we see that PW 2 Raman Mandal is not the father of PW 3 but 

PW 2 claims the land to be his own. 

16.  PW 3 clearly stated in his cross examination that he signed Ext. 2 seizure list as 

directed by the police. Hence we can presume that seizure has not been done as per 
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proper procedure and PW 3 has signed the same without knowing its contents. I.O 

has also not been examined to justify how seizure was made. 

17.  PW 4 clearly stated in his cross examination that he does not know who constructed 

the houses and houses were damaged in order prevent public outcry. He found no 

one in the house. Thus PW 4 has also not implicated the accused persons.  

18.  PW 5 has stated in his evidence that accused persons had beaten Atul during the 

incident but it can be ascertained that there is no medical examination report in this 

case. PW 4 also stated that Police had seized tins, bamboo used by the accused 

persons to construct the house but said seizure was not made Material Exhibits and 

was even not produced before the witnesses at the time of their evidences. PW 5 also 

stated in his cross examination that he does not know the contents of FIR Ext. 2.  

19.  Thus it can be ascertained and held rightly that none of the Prosecution witness had 

seen the alleged incident nor directly implicated the accused persons for the 

commission of offences alleged them and accordingly Prosecution has failed to prove 

the ingredients of Sections 447/153(A)/34 of the Penal Code. There is nothing on 

record which proves that accused persons had entered the dispute land nor there is 

any evidence that accused persons had done anything violating public peace and 

harmony. Even accused persons were not found in the place of occurrence. 

20.  As such, upon going through aforesaid discussion and considerations, it can be said 

that Prosecution has failed to prove the allegation against the accused persons 

beyond reasonable doubt under Sections 447/153(A)/34 of the Indian Penal Code. In 

view of above discussion and considerations, it can be said that accused persons are 

entitled to be acquitted of the offences under Sections 447/153(A)/34 of the Indian 

Penal Code and all the aforesaid Points for determination of this case are decided in 

favour of the accused persons.                 

  

                                                   ORDER 

 

Hence I hold that accused persons Md. Tayab Ali and Md. Mohammad Ali are not 

guilty of committing offences punishable under Sections 447/153(A)/34 of the Indian 

Penal Code. Accordingly they are acquitted from the offences punishable under 

Sections 447/153(A)/34 of the Indian Penal Code and are set at liberty forthwith. 
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The bail bond of the accused persons shall stand cancelled and surety shall be 

discharged after the expiry of 6 (six) months period from today. 

 

The case stands disposed off on contest. 

 

The Judgment is delivered in the open Court in presence of the accused persons and 

their Advocate. The Judgment is given under my hand and seal of this Court on this 

the 06th day of December, 2019. 

 

 

                                                                                    (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                                 Appendix: 

 

Prosecution Witness: 

PW 1:  Sri Buhda Bhagabati 

PW 2:  Sri Raman Mandal 

PW 3:  Sri Atul Mandal 

PW 4:  Sri Kalpa Bora 

PW 5:  Sri Shyamal Mandal  

 

Documents Exhibited by Prosecution:  

Ext. 1:       FIR 

Ext. 1(1):  Signature of Informant 

Ext. 2:   Seizure list 

Ext. 2(1):  Signature of seizure witness 

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

 

                                                                                            (B. Acharyya) 

                                                                 SDJM(S), Sonitpur, Tezpur 


