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IN THE COURT OF  CHIEF JUDICIAL MAGISTRATE  AT SONITPUR, 
TEZPUR 

 
Present :  Debashish Saikia, A.J.S 
   Chief Judicial Magistrate,  
   Sonitpur, Tezpur 
 

 

G.R. CASE NO 2482/13 
U/S 381 IPC 

State 
vs 

 

1. Nipu Das 
2. Ranjit Borah                                  … accused  

 

Appearances 
 

 
N Devi, Learned Addl PP                                                                                                                     
& N Saikia, Asstt PP            :   For the state 

 
F Haque  

Ld Counsel           :   For the accused   

 
 

   Date of recording evidence : 01-02-16, 28-03-16,04-6-19.  
      

  Date of hearing argument   : 16-12-19 

   Date of judgment             : 20-12-19. 

JUDGMENT 
 

1) The prosecution case in brief is as follows : 
 

Informant Sri Kamal Das lodged an ejahar on 25-09-13 stating inter-alia 

that he has a shop named Rely Enterprise situated at NC Road which deals in 

selling of batteries and inverters and the said shop was looked after by his two 

employees Ranjit Borah and Nipu Das . It is alleged that on 24-09-13 at about 6 

pm while he was tallying the stocks of his inverters and batteries with the books 

maintained by him at his shop, it was revealed that the stocks of batteries and 

inverters amounting to Rs 4 lakhs were missing and this was subsequently 

confirmed on a visit to the godown where batteries and inverters were kept.  

Suspecting the involvement of his two employees in the missing of the inverters 
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and batteries, the FIR was lodged before the Tezpur PS for initiating an 

investigation.         

 

2) On receipt of the ejahar, O/C, Tezpur P.S registered a case as Tezpur PS 

Case No 1227/13 U/S 381 IPC and started investigation of the same. In course of 

the investigation, some stolen batteries and inverters were recovered and arrest 

of the accused persons namely Nipu Das and Ranjit Bora were made. Finding 

their involvement in the instant case, a charge sheet was laid against the 

aforesaid two accused namely Nipu Das and Ranjit Bora U/S 381 IPC.  

 

3) Cognizance of the offence was taken, and process was issued against the 

accused persons. On appearance of the accused persons, copy of the case was 

furnished to them. Vide order dtd 23.06.15, my Ld Predecessor in chair formally 

framed a charge u/s 381 IPC, which on being read over and explained, the 

accused persons pleaded not guilty and claimed to be tried. 

 

4) Prosecution in order to prove its case, examined 5 (five) witnesses 

including the I/O. The plea of the accused persons is that of total denial. 

Statements of the accused persons are recorded U/S 313 Cr.P.C in which the 

accused persons denied to have committed the offence charged with. Accused 

persons however did not examine any witness. I have heard the argument 

advanced by the learned Counsel of both sides and carefully perused the oral and 

documentary evidence available on record.    

 

5)   The point  for determination is : 

 

Whether the accused persons committed theft 

of batteries and inverters from the 

shop/godown of the informant Kamal Das in 

the capacity of they being employed as 

workers in the said shop of the informant and 

thereby committed an offence U/S 381 IPC ?  
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DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

6) PW1 is the informant Kamal Das and he was examined on 01-02-16. In 

his evidence PW1 stated that the two accused persons were employees of his 

shop that deals in selling of inverters and batteries. According to him, he on 24-

09-13, went to his godown situated at Haripatty, in order to verify the stocks of 

batteries and inverters,  and visiting the godown, he found shortage of batteries 

and inverters at his godown. Accordingly, he verified the stocks available in the 

godown with the books maintained by him in his establishment,  and in course of 

such verification he found a shortage of 41 (fortyone) no’s of batteries and 

23(twenty-three) no’s of inverters. The batteries were of Okaya Brand and the 

inverters were of Microtek and Sukam Brand. Suspecting his two employees, he 

questioned them and finding their answers not satisfactory, he lodged the ezaher 

before the police. PW1 identified the ejahar lodged by him as Ext.1 whereupon 

Ext.1(1) is his signature. PW1 also stated that the police in course of the 

investigation were able to recover 16(sixteen) no’s of batteries and 13(thirteen) 

no’s of inverters from the house of accused Nipu Das and the said recovered  

batteries and inverters were given in zimma to him by the police vide Ext.2, 

zimma nama.  

 

7. PW2 is Ashit Barua Biswas @ Babla Biswas  and he was examined on 01-

02-16. PW2 stated that he knows the informant as that of having a shop dealing 

with inverters and batteries. PW2 further deposed that he had let out one of his 

rooms on rent to the informant for the purpose of using the same as a godown.   

According to him, the informant had found a shortage of inverters and batteries 

at his godown and accordingly he had lodged a case against his two employees 

and one day police came to the said godown. PW2 also stated that the two 

accused being the employees of the informant frequently visits the godown and 

collects batteries and inverters as and when required. PW2 further testified that 

he was not available at his home when police came to the godown, and he later 

came to know that out of about 62(sixtytwo) batteries and inverters that were 

found missing from the said godown,  29 (twenty-nine ) of them were recovered.    
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8. PW3 is Smti Jhuma Biswas. In her evidence she stated that she knows 

both the informant and the accused persons. According to her, the informant had 

taken a room on rent from them for the purpose of using the same as a godown. 

The accused persons who were the employees of the informant frequently visits 

the godown and collected the inverters and batteries from the said godown. 

According to her, in the year 2013, one day on the arrival of the police to the said 

godown she came to know about the missing of inverters and batteries missing 

from the godown of the informant.  

 

9. PW4 is Sahabuddin Ahmed and in his evidence he stated that he knows 

both the accused and the informant and according to him the  incident took place 

in the year 2013. According to him, he and the informant are partners in a shop 

that deals in selling batteries and inverters,  and that the two accused persons 

were the employees of their shop. He also stated that in course of stock 

verification, a shortage of 60(sixty) inverters and batteries was noticed at their 

godown situated at Haripatty. According to him the two accused persons 

surreptitiously sold batteries and inverters by taking  the same from their godown 

and knowing the same, an ejahar as lodged. PW4 further stated that the police in 

course of the investigation were able to recover 30(thirty) no’s of batteries and 

inverters from the possession of accused Nipu Das, and the remaining missing 

inverters and batteries could not be recovered. PW4 further stated that he also 

witnessed the recovery and accordingly he put his signature in the seizure list 

(Ext.2) whereupon Ext.2(2) is his signature. The recovered inverters and 

batteries were giving in zimma and the two accused persons were also arrested.  

 

10. PW5 is the investigating officer ASI Amal Ch Dey. In his evidence, he 

stated that on being entrusted with the investigation of the case, he went to the 

P.O(place of occurrence) and examined the informant and recorded his 

statement, drew a rough sketch map of the P.O and also recorded the statement 

of the witnesses. According to him, 16(sixteen) no’s of batteries and 13(thirteen) 

no’s of inverters were recovered from the house of accused Nipu Das. PW5 also 

stated that in course of the investigation, accused persons were interrogated and 

the accused Nipu Das confessed that he had stolen the inverters and batteries 

and accordingly led him to his house and on being pointed out, some of the 
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stolen materials viz inverters and batteries were recovered. The stolen materials 

that were kept inside the bed of the house of the accused Nipu Das was seized in 

presence of witnesses and later, the same were given in zimma to the informant. 

PW5 further stated that after completing the investigation of the case, he handed 

over the CD to O/C Inspector Tapas Chakravorty, who handed over the same to 

SI Pratap Gogoi for conducting the remaining investigation of the case and after 

completing the remaining investigation, SI Pratap Gogoi submitted the charge 

sheet against the accused persons namely Nipu Das and Ranjit Bora U/S 381 IPC. 

PW5 identified the seizure list as Ext.2 with Ext.2(3) as his signature. PW5 also 

identified the sketch map prepared by him as Ext.3 with Ext.3(1) as his 

signature. PW5 further identified the charge sheet submitted by S.I Pratap Gogoi 

as Ext.4 and identified the signature of S.I Pratap Gogoi as Ext.4(1). This in 

nutshell is the evidence available on record.  

 

11. Leaned counsel for the accused persons submitted that there are various 

weaknesses in the prosecution case which makes the prosecution case doubtful. 

It was submitted that the informant had not mentioned the number of batteries 

and inverters that were missing from his godown. Secondly it was submitted that 

the recovery of batteries and inverters are also suspicious, as no independent 

witnesses were associated with the recovery and seizure thereby making the 

recovery and seizure doubtful. According to the learned defence counsel the 

employers in order to avoid paying the dues of two accused had foisted a false 

case against them. Learned defence counsel therefore submitted that the two 

accused deserves acquittal. On the other hand learned counsel for the state 

submitted that the prosecution case had been proved to the hilt and the accused 

persons therefore deserves adequate punishment.  

 

12.  Close perusal of the oral evidence of the witnesses examined along with 

their cross examination discloses that the assertion of the informant PW1 and his 

partner PW4 that batteries and inviters numbering about sixty were found 

missing could not be disputed by the defence. The fact that the two accused 

were the employees of the informant Pw1 and PW4 at their shop dealing in 

selling of batteries and inverters is not in dispute. The question that needs 

determination is whether some of the missing batteries and inverters were 
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recovered from the possession of the two accused. The evidence on record 

particularly the evidence of the informant Pw1, and his partner PW4 is that a 

number of missing batteries and inverters were recovered from the house of 

accused Nipu Das.  Two other witnesses viz PW2 who is the landlord of the 

rented premises used as go down by the informant though had stated about 

recovery of some of the missing inverters and batteries, but he had not stated 

specifically as to wherefrom the missing inverter and batteries were recovered by 

the police. On the other hand PW3 who is the wife of of PW2 had only spoken 

about the visit of police at the go down, and nothing else about the alleged 

search and recovery made in the house of the accused Nipu Das.  The I/O PW5 

had asserted that in course of the investigation as told by accused Nipu Das, the 

house of Nipu Das was searched and in course of the search sixteen batteries 

and thirteen numbers of inverters were recoverd from inside the house of 

accused Nipu Das that was kept hidden under the bed of accused Nipu Das and 

the same were accordingly seized in presence of witnesses vide seizure list Ext2.  

The I/O in course of the cross examination though had stated that the search 

was conducted in presence of two witnesses namely Sahabuddin Ahmed and 

Pranjit Prasad, and one home guard and one constable, but apart from 

Sahabuddin Ahmed (examined as PW4), the other seizure witnesses were not 

examined by the prosecution side in the case for reasons best known to them. In 

the present case though Sahabuddin Ahmed examined as PW4, had spoken 

about the recovery of batteries and inverters from the house of accused Nipu Das 

and who had also put his signature in the seizure list, surprisingly the evidence of 

PW4 do not clearly disclose as to whether he himself had accompanied with the 

I/O to the house of accused Nipu Das and had witnessed the search and 

recovery himself or he had put his signature on the seizure list after the alleged 

recovery was already made. In fact PW4 in course of the cross examination had 

clearly stated that police had taken his signature in the seizure list Ext2 at the 

police station meaning thereby that his signature was not obtained at the place 

of recovery itself. The prosecution had failed to clarify as to why the signature of 

PW4 was not obtained at the place of recovery itself, and was taken at the police 

station later.  Similarly the informant PW1 who had also signed as a witness in 

the seizure list Ext2, had however in his evidence never asserted that he was 

also present physically at the time of search and recovery made in the house of 



 7 

the accused Nipu Das, though had stated about recovery of missing inverter and 

batteries from the house of accused Nipu Das.  In this regard the I/O PW5 had 

also surprisingly not mentioned about the informant PW1’s presence at the time 

of search and recovery made in the house of accused Nipu Das, when he 

specifically mentioned about two witnesses namely Sahabuddin Ahmed and 

Pranjit Prasad, along with a home guard and a police constable. The above 

glaring weaknesses as is revealed in the evidence of the witnesses in my 

measured view had failed to establish convicncly the recovery of the missing 

articles from the house of accused Nipu Das, more-so when no independent 

witnesses were examined to prove the recovery and seizure. In the present case 

apart from the above evidence about the alleged recovery and seizure, there is 

no other concrete and believable evidence against the two accused to establish 

their involvement in the instant case.  That being the position in my measured 

view the prosecution had failed to establish its case against the two accused 

beyond all reasonable doubt and as such they are given the benefit of doubt.                                                                                                                                                                                                                                                                                                                                    

O R D E R 

  

Accused Nipu Das and Ranjit Borah are acquitted of the charge u/s 381 

IPC and are set at liberty forthwith.  

Seized batteries and inverters be returned to the informant. 

Bail-Bond of accused persons shall remain in force for a period of six months 

from today.  

Given under my hand and seal of this court on the 20th day of December 2019 at 

Sonitpur, Tezpur. 

 
 

(Sri D Saikia) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 
 
 

 

 

        (Sri D Saikia) 
Chief Judicial Magistrate, 
     Sonitpur, Tezpur 
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APPENDIX 

 
 
 
Prosecution witnesses :   
PW1 is Kamal Das 
PW2 is Ashit Barua Biswas @ Babla Biswas   
PW3 is Smti Jhuma Biswas 
PW4 is Sahabuddin Ahmed 
PW5 is ASI Amal Ch Dey 
 
 
Prosecution Exhibits:  
Ejahar   : Ext.1 
Seizure  list :  Ext.2 
Sketch map : Ext.3 
Charge sheet : Ext.4 
 
 
Defence witness and Exhibit:                  Nil. 
 
 
 

(Sri D Saikia) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
 
 
 
 
 
 
 
 
 
 


