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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

    G.R CASE No. 172/2011 

                                 U/S 341/325/379 IPC 

               State 

                                              Vs 

            Sri Uma Kutum                                  …..…Accused 

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:           Sri R. Goswami, Ld. APP  

For the Defence:               Smt. D. Sinha, Ld. Adv. 

Charge Framed on:              23.05.2012 

 

Date of Evidences:                                   17.03.2015, 24.06.2015, 29.10.2015, 

25.10.2016, 21.01.2017 & 05.01.2018  

Date of Argument:            23.10.2019 

Date of Judgment:           18.12.2019 

                             J U D G M E N T 

1.  The Prosecution case in brief is that one Md. Hasan Ali has filed an FIR on 27.01.2011 

stating, inter alia, that on 26.01.2011 while his son Md. Kalu Miya was proceeding 

along with 6/7 persons in his vehicle bearing No. AS-12 E-2277 (Magic) towards 

Borghat, near Mansiri Bridge at about 4:00 P.M, 5-6 persons of some Miri community 

wrongfully restrained his son on his way and had started assaulting his son with 

bamboo sticks as a result of which he sustained grievous head injury and thereafter, 
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he fell down and became unconscious. It has been further stated that accused in the 

FIR has mentioned that accused some boys belonging to Miri community                                                                                                                                                                                               

also took away cash amount of Rs. 35,000/-, gold chain amounting to Rs. 25,000/- 

along with Nokia (3110 Model) from his son. It has been reported that his son was 

taken to Tezpur K.C.H, Tezpur for his treatment. 

 

2.  The O.C Tezpur P.S on receiving the FIR registered a case vide Tezpur P.S Case No. 

81/11 under Sections 341/325/379/34 of the Indian Penal Code. After investigation, 

the I.O laid down the Charge sheet under Sections 341/325/379 of the Indian Penal 

Code against accused person Uma Kutum for trial.  

 

3.  On appearance before the court, accused person was furnished with copies of 

relevant documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on 

hearing the Learned Counsels for both sides, charge u/s 341/325/379 of Indian Penal 

Code was framed and the same was read over and explained to the accused person 

and he pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution examined 7 (seven) witnesses including the informant of this case. 

Thereafter, Ld. APP has prayed to close the evidence of the prosecution and 

accordingly, prayer was allowed. 

 

5.  The recording of statement of the accused person u/s 313 of the Cr.P.C was done to 

which he denied the questions put to him. The accused person declined to adduce 

any evidence in his defence. 

 

6.  Heard the arguments put forward by the learned counsel for the accused and the 

learned APP for the State and also perused the evidences and materials on record.   

      POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

1. Whether accused Uma Kutum on 26.01.2011 at about 4:00 PM at village Mansiri 

wrongfully restrained victim Kalu Miya on his way to Borghat and thereby 

committed an offence punishable under Section 341 of the Indian Penal Code? 

2. Whether accused person on the same date, time and place, voluntarily hurt the 

victim grievously by assaulting him with a bamboo stick and thereby committed 

an offence punishable under Section 325 of the Indian Penal Code? 
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3. Whether accused person on the same date, time and place, had stolen the gold 

chain, Nokia Mobile Handset and cash amount of Rs. 35,000/- from the 

possession of victim Kalu Miya and thereby committed an offence punishable 

under Section 379 of the Indian Penal Code? 

         DISCUSSION, DECISION & REASONS THEREOF: 

8.  Informant Md. Hassan Ali as PW 1 had deposed that the alleged incident took place 

on 26.01.2011 at about 4:00 P.M. His son Kalu Miya along with few co-villagers was 

proceeding towards Borghat to meet his daughter in a Magic van. Later he came to 

know from one of his relative that near Mansiri Bridge his son was lying there. 

Thereafter he went to the place of occurrence and saw his son was lying on the 

ground and the door of the vehicle was broken. He took his son in a car and went to 

Chariduar police station and from there his son was taken to Kanaklata Civil Hospital. 

He stated that he gave cash amount of Rs. 35,000/- and one gold chain to his son to 

be given to his daughter. His son did not return with the said cash amount along with 

the gold chain. He stated that when his son regained consciousness, he narrated the 

incident to him that some person of Miri community had assaulted him. Thereafter 

PW 1 lodged the FIR in connection with this incident. Ext. 1 is the FIR and Ext. 1(1) is 

his signature.   

 In his cross examination, PW 1 has stated that he along with Jalaluddin, his son and 

Abu Taher went to Chariduar PS in between 7:00-8:00 PM. At that time, his was not 

in full consciousness. They appeared before Borghat OP in between 1:00-2:00 AM at 

midnight. He stated that he lodged the written ejahar on the day of incident and the 

same was written by Rahman who is police personnel. PW 1 further stated that he did 

not read the written ejahar, so he did not know what was written in the said ejahar. 

He stated that he did not write in the ejahar that after getting information from Abu 

Taher he went to the place of occurrence and took his son to Chariduar PS and the 

same was not stated before the police. He stated that he did not state before police 

that his son after gaining consciousness informed him that some persons from Miri 

community had assaulted him and also did not inform him that he knew the said 

persons and the same was stated before this court for the first time. PW 1 denied 

that he did not stated that he did not mention in the FIR about the cash amount and 

the gold chain. He further stated that his son sustained injuries over his head and 

other parts of his body. He stated that his son was admitted in KCH for about 10-12 

days. He further stated that no blood oozed out from the head of his son. He denied 

that he lodged the FIR without knowing the actual fact of the incident. He denied that 

he deposed falsely before the court.    
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9.  Md. Taher Ali as PW 2 had deposed that he knows the informant as well as the 

accused person of this case. He stated that on 26.01.2011 in the evening time, he 

along with Kalu Miya and 4-5 others were proceeding towards Borghat in a Magic 

vehicle and when they crossed one wooden bridge, accused overtake their vehicle 

and restrained their vehicle and thereafter he took a bamboo stick from nearby shop 

and started assaulting Kalu Miya due to which Kalu Miya sustained head injury and 

also caused injuries over his body and Kalu Miya became senseless. He stated that 

when Kalu Miya lost consciousness, his money, gold chain and mobile phone went 

missing. He further stated that along with accused, there were 4-5 people who had 

assaulted him. Thereafter he informed about the incident to his uncle Jalal and 

Grandfather Hassan over phone. Then his uncle and grandfather came to the place of 

occurrence and took Kalu Miya to Balipara hospital. He stated that accused took away 

cash amount along with gold chain and mobile from Kalu Miya.  

In his cross examination, PW 2 has stated that said vehicle was driven by Kalu Miya. 

He stated that there were houses of the other people near the place of occurrence 

but he did not know their names. He stated that they went to Borghat after crossing 

Khonamukh market where lots of vehicle was plying over the said road. He stated 

that the incident of assault took place in between half an hour to one hour. The 

accused assaulted with bamboo stick and other people had given blow to them. He 

denied that Kalu Miya willfully did not allow the accused to take over his bike. He 

stated that Miri persons had given blow to Kalu Miya. He denied that accused took 

sticks and assaulted Kalu Miya. He denied that he did not state before police that he 

informed about the incident to his uncle Jalal and Grandfather Hassan over phone 

and they came to the place of occurrence in an ACE goods carrier vehicle. He denied 

that he did not state before police that accused had stole away his gold chain and 

mobile phone. PW 2 has stated that he too sustained injuries. He further denied that 

he did not state before police that he did not see accused took Rs. 35,000/- along 

with mobile phone and gold chain from the pocket of Kalu Miya. He further denied 

that on 26.01.2011 he did not travel with Kalu Miya. He denied that he deposed 

falsely for the sake of his uncle.  

10.  Kalu Miya as PW 3 had deposed that informant is his father and accused is known to 

him who assaulted him. He stated that around four years back in the month of 

January in between 3:00-4:00 PM, he along with Taher Ali, Ramjan Ali and few 

women were traveling in a Magic vehicle towards Borghat. He stated that accused 

chased him with his motor cycle from Khonamukh and when they were crossing the 

Rangajan bridge, accused persons was already waiting after crossing the said bridge. 

He stated that other persons were there along with the accused. He further stated 
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that accused stopped their vehicle and started assaulting him with bamboo sticks as a 

result of which he lost his consciousness. Accused also took Rs. 35,000/- along with 

gold chain amounting to Rs. 25,000/- and his Nokia mobile phone from him. He 

stated that on the day of incident, he was wearing the gold chain. No such injury 

mark was found in his neck while the accused stole the same. He stated that blood 

was oozing from his right ear. PW 3 further stated that accused assaulted him with 

the bamboo stick for 4-5 times as a result of which blood came out from his chest. He 

stated that his father had given him Rs. 35,000/- to buy bricks. He stated that he did 

not inform the mobile company to deactivate his sim card. He stated that he was 

sitting in the driver seat and the steering of the said vehicle was in the right side. He 

also stated that 4-5 people who accompanied the accused had also given him blows. 

He knows the face of the said persons but did not know their names. He did not know 

the name of the said jewelry person from whom he bought the gold chain. He stated 

that the value of the said chain was Rs. 25,000/- and the money receipt of the said 

chain went missing. He bought the said chain around six months back prior to the 

incident. He stated that other passengers did not know that accused chased him. 

There were five women in his vehicle.  

In his cross examination, PW 3 has stated that their house is about 6-7 kilometers 

away from the place of occurrence. He stated that house of the accused is situated at 

Rangajan. He further stated that place of occurrence is about 8-9 Kilometers away 

from Borghat. He did not know the name of the shopkeeper from where accused took 

the sticks. PW 3 was driving the said vehicle. He stated that the distance between 

Khonamukh to Rangajan is about one and half to two Kilometers away. He further 

stated that he did not see the registration number of the bike from which accused 

chased him. He stated that Taher Ali called another vehicle and took him to Chariduar 

PS and from there he was taken to Chariduar hospital and also from there he was 

shifted to Tezpur civil hospital. He further stated that due to assault by the accused, 

he sustained head and chest injury. When accused assaulted on his head he became 

senseless and fell down on the ground and after that he did not know what was 

happening. He regained his senses before reaching Chariduar PS. He has no enmity 

with the accused person. He knew the accused person only by face but after the 

incident he knew his name. He denied that he did not state before police that Taher 

Ali called another vehicle and took him to Chariduar PS and from there he was taken 

to Chariduar hospital. He further denied that he did not state before police that due to 

assault made by the accused he sustained injuries over his chest and also blood was 

oozing from his right ear. He also denied that the accused took bamboo stick from a 

nearby shop and had assaulted him. Police did not seize his pant and looking glass of 
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his vehicle. He denied that he did not know the persons who had assaulted him and 

today on seeing the accused, he falsely stated that accused assaulted him on the day 

of incident. He denied that on the day of incident he did not wear the gold chain and 

also did not take Rs. 35,000/- with him.  

11.  Md. Abdul Basar as PW 4 had deposed that he knows the informant and the accused 

person of this case. He stated that alleged incident took place around four years back 

at about 4:00 PM and at that day, his elder brother Taher Ali had called him to visit 

Rangajan and informed him that a fight took place with Kalu Miya near Rangajan 

market. Thereafter he went to the place of occurrence and saw Kalu Miya was lying 

on the ground in an unconscious condition near the road. Then he took Kalu Miya to 

Chariduar PS.  

In his cross examination, PW 4 has stated that police did not interrogate him in 

connection with this case. He stated for the first time before the court that when he 

visited the place of occurrence, he found Kalu Miya was lying on the ground near the 

road and then he took Kalu Miya to the police station.  

12.  Md. Ramjan Ali as PW 5 had deposed that he knows the informant and the accused 

person of this case. He stated that about 5-6 years ago one day he had gone in a 

Magic van to Panchmile bring his sister Aklima Khatun. Accused came from behind in 

a motorcycle and stopped near the bridge at Mirigaon. He stated that he had his wife 

Nasima Khatun and his sister Sufia Khatun and two children. He stated that accused 

restrained the magic van at bridge and had beaten the driver of their van. The driver 

was Kalu Miya. PW 5 stated that he was injured in his head and body. He further 

stated that accused was alone and tried to beat him when he tried to stop him from 

assaulting. He left the van with his wife, sister and two children.  

In his cross examination, PW 5 has stated that Hasan Ali is his father’s younger 

brother. The driver was the owner of the van. He stated that they were present inside 

the van. He further stated that Borghat and Panchmile are two different places. There 

are people’s houses near the place of occurrence and the road is infested by public 

and at that time people were travelling through the road. He stated that the road is 

narrow. He stated that he did not know the motorcycle number. He knew the accused 

since before the incident. He stated that the incident took place for 15 minutes and 

after 15 minutes he left the place of occurrence. He also stated that accused beat the 

victims without any talk. He denied that u/s 161 of Cr.P.C he did not state that he 

was going to bring back his sister. He did not tell before police that his wife, sister 

and children were present at the place of occurrence. He stated that he did not state 

u/s 161 of Cr.P.C that he left the place of occurrence when accused began to assault 
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the victims. Many people gathered at the place of occurrence. He denied that he was 

not present at the place of occurrence and he did not see any incident. He denied 

that he did not know the accused and that he deposed falsely as Kalu Miya tutored 

him.  

13.  Smti Premeswari Payen as PW 6 had deposed that she did not know Hasen Ali. 

Accused is a fellow villager. She stated that about five years ago the alleged incident 

took place and at the time of incident, she was at her field. She stated that she did 

not know anything about the incident as she did not see anything.  

In her cross examination, PW 6 has stated that she did not state anything u/s 161 of 

Cr.P.C to police. She admitted that she did not state anything before police.   

14.  Dr. Sudhanwa Kalita as PW 7 had deposed that on 26.01.2011, he was working as 

Deputy Superintendent, KCH (Tezpur) and on that day he examined one Md. Kalu 

Miya in connection with Tezpur PS Case No. 82/11. The patient was admitted at KCH 

in male surgical ward vide registration No. 180/11. On examination, he found the 

following injury: 

Hematoma forehead, size is 3 inch/ 1 inch, bleeding from left ear and closed chest 

injury.  He opined that the injury was grievous in nature and caused by blunt weapon. 

Ext. 2 is the medical report and Ext. 2(1) is his signature.  

In his cross examination, PW 7 has stated that his report is not in the form of a 

certificate. They do maintain indoor patient register. He did not see the said register 

before the court. He stated that closed chest injury means injury in the chest. Such 

injury may be caused by accidental slip or by falling on hard substance. 

15.  Upon careful appreciation of the evidences of Prosecution witnesses and the materials 

on record, it can be ascertained that Prosecution witnesses have failed to prove the 

ingredients of Section 379 of the Indian Penal Code against the present accused by 

adducing proper oral and documentary evidence. There is no seizure in this case and 

I.O did not seize anything in this case. Thus allegation leveled against the accused 

that he has stolen or taken away Nokia Mobile and cash money of Rs. 35,000/- from 

Kalu Miya at the time of occurrence has not been proved. Even victim Kalu Miya has 

admitted in his cross examination that there is no seizure made by I.O. 

16.  Informant as well as victim clearly admitted in their evidences that there was long 

delay in filing the FIR. But nowhere in the FIR there is any such explanation as to why 

there was delay in filing the same. In case of delay in filing FIR, specific explanation 

has to be there. Even it appears that informant did not know the name of the accused 
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at the time of filing FIR and he has stated that one person from Miri Community have 

committed the alleged offence but failed to say who actually the person was. 

17.  Prosecution has also failed to prove further that victim was restrained by the accused 

at the place of occurrence and there is no evidence as such which leads to the 

conclusion beyond reasonable doubt that victim Kalu Miya was infact restrained by 

the accused at the place of occurrence. It has come out in the evidences of 

Prosecution witnesses that there were many people nearby and their houses in and 

around the place of occurrence. But no such people was examined by the Prosecution 

to justify that Kalu Miya was restrained and assaulted by accused Uma Kutum at the 

place of occurrence. Had the Prosecution examined said people, evidence might have 

been different.  

18.  Further, Ramjan Ali as PW 5 clearly stated in his cross examination that here are 

people’s houses near the place of occurrence and the road is infested by public and at 

that time people were travelling through the road. Had this been true, then many 

people would have seen the incident and they would have restrained accused Uma 

Kutum from doing so and it also appears that none from the public travelling through 

the road was examined by the Prosecution. 

19.  It is alleged that accused assaulted Kalu Miya with a bamboo stick leading to serious 

injury of Kalu Miya. But I.O did not seize any such bamboo stick as alleged from the 

place of occurrence or during investigation which could justify the use of bamboo 

stick upon Kalu Miya. Had said bamboo stick been seized, it could have been 

produced as Material Exhibit before Prosecution witnesses at the time of evidence to 

recognize whether said stick was used to assault Kalu Miya. But there is no seizure as 

such in this case which negates the ingredients of Section 325 of the Indian Penal 

Code against the accused. 

20.  PW 5 Ramjan Ali has stated that he was injured and he sustained injuries in his head 

and body but there is no medical examination report of said Ramjan Ali. Further 

Ramjan Ali also stated that he was in the Magic van alongwith his wife Nasima Khatun 

and his sister Sufia Khatun and two children. But Nasima, Sufia or his children were 

not examined by the Prosecution. Rather Ramjan Ali in his cross examination 

admitted that he did not tell before police that his wife, sister and children were 

present at the place of occurrence which exposes the clear contradiction in the 

evidence of Ramjan Ali and no reliance can be placed upon his evidence. 

21.  Informant as PW 1 clearly stated in his cross examination that he did not read the FIR 

after the same was being written and also stated that he does not know the contents 

of FIR. Said FIR was written by one Rahman who was police personnel. Moreover, it 
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can be ascertained that PW 4, PW 5 as well as PW 6 does not specifically know the 

incident and their statements were not recorded by I.O u/s 161 Cr.P.C which was 

very necessary.   

22.  As such, upon going through aforesaid discussion and considerations, it can be said 

that Prosecution has failed to prove the allegation against the accused person beyond 

reasonable doubt under Sections 341/325/379 of the Indian Penal Code. In view of 

above discussion and considerations, it can be said that accused person is entitled to 

be acquitted of the offences under Sections 341/325/379 of the Indian Penal Code 

and all the aforesaid Points for determination of this case are decided in favour of the 

accused person.                 

     

  ORDER 

 

Hence I hold that accused Sri Uma Kutum is not guilty of committing offences 

punishable under Sections 341/325/379 of the Indian Penal Code. Accordingly he is 

acquitted from the offences punishable under Sections 341/325/379 of the Indian 

Penal Code and is set at liberty forthwith. 

 

The bail bond of the accused shall stand cancelled and surety shall be discharged 

after the expiry of 6 (six) months period from today. 

 

The case stands disposed off on contest.  

 

The Judgment is delivered in the open Court in presence of the accused person and 

his Advocate. The Judgment is given under my hand and seal of this Court on this the 

18th day of December, 2019. 

 

 

 

                                                                                    (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                                 Appendix: 

Prosecution Witness: 

PW 1:   Md. Hassan Ali 

PW 2:   Md. Taher Ali 

PW 3:   Kalu Miya 

PW 4:   Md. Abdul Basar  

PW 5:   Md. Ramjan Ali 

PW 6:   Smt. Premeswari Payen 

PW 7:   Dr. Sudhanya Kalita 

 

Documents Exhibited by Prosecution:  

Ext. 1:   FIR 

Ext. 1(1):  Signature of Informant 

Ext. 2:    Medical Report 

Ext. 2(1):  Signature of PW 7 

  

Defence Witness: Nil 

Documents Exhibited by defence: Nil    

 

 

                                                                                             (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


