
                                                                                                                                                          CR case no. 722/16          

1 
 

       IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

         SONITPUR, TEZPUR, ASSAM 

 

      CR CASE NO:- 722/16 

                         

                             U/S – 406 of the Indian Penal Code 

   

                                          

 Dhrubajyoti Bania 

Vs. 

                                Pitambar Nath 

                              

                     

 

Present         : Sri. Angshuman Bhattacharjee, Addl. Chief Judicial Magistrate 

                

For Prosecution    : Sri. K.K. Gogoi & Sri. N.M. Gogoi. 

 

For the accused    :  Sri. P. Kr. Boruah & Sri. S.K. Bhuyan, Learned  Advocates.   

    

Evidence recorded on          : 01.08.17 & 11.06.19,  

           

Arguments heard on            : 05.12.19, 

 

Judgement delivered on      : 19.12.19. 
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Judgement 

 

1.         The prosecution story emanates from the FIR dated 12.01.16 lodged by one Sri. 

Jogeswar Nath submitting that on 17, 18 and 19 March of 2015, Maha Mrittunjoy Maha 

Yogna was organized by the Sammilita Sanatan Sanskriti Sanghrakshak Samaj of 

Tezpur. For the said function about 14 numbers of receipt books were handed over to 

the accused Sri. Pitambar Nath for collecting donation from the general public. 

Subsequently, in spite of repeated request the accused did not hand over the donation 

collected from the public to the organizing committee. As per assurance given by the 

accused, the complainant incurred expenditure for the function from the cash available 

on his hand. Accordingly, the complainant spend Rs. 3,00,000/- for the function. On 

29.03.15 a meeting of the organizing committee was held for submitting the account 

pertaining to the function and the accused was requested to attend the said meeting. 

However, the accused did not attend the same. The accused also did not return the 14 

numbers of receipt books that was handed over to him by the organizing committee for 

collection of donation for the function. The accused misappropriated the entire donation 

that he had collected from the general public for the function as a result of his act, the 

complainant sustained pecuniary loss. Hence, the case. Hence, this case.  

2.       Upon institution of this case, summons was issued to the accused Sri. Pitambar Nath 

who entered his appearance and was allowed to go on bail. Evidence before charge was 

then recorded against the accused and after finding a prima-facie case against him, 

charge was framed against the accused u/s 406 of IPC. Particulars of the charge were 

read over and explained to the accused to which he pleaded not guilty and claimed to 

be tried.  

3.        The prosecution examined four witnesses.  After closure of prosecution evidence, 

the accused was examined u/s 313 Cr.P.C. wherein he stated that the prosecution case 

brought against him is false. The defence side did not examine any other witness. 

 

                                       Point for determination:- 

4.          Whether accused, Sri. Pitambar Nath had misappropriated the money which 

he had collected from the general public for Maha Mrittunjoy Yagna organized by 
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Sammilita Sanatan Sanskriti Sanghrakshak Samaj in March 2015 and thereby 

committed an offence punishable u/s 406 of the I.P.C.? 

                                                 Discussion of evidence:- 

5.         PW1, Dhrubajyoti Bania in course of his examination in chief reiterated the 

facts stated in the complaint. 

        In course of his cross examination Pw1 stated inter alia that no document has 

been filed in this case to prove that the accused was nominated as the president of the 

financial branch of the organizing committee. No document has been filed to prove that 

14 numbers of receipt books were handed over to the accused for collection of donation. 

PW1 further stated that Ext.2 is in his hand writing. No information could be collected as 

to how much donation was collected by the accused from the general public as the 

accused did not submit any account in this regard. The persons from whom the accused 

collected donation have not been cited as witness in this case. No proceeding book of 

the meeting has been submitted in this case. PW1 also stated that no police case  has 

been lodged against the accused. 

          PW1 denied the suggestions that no receipt book was handed over to the 

accused for collection of donation. That the accused spend Rs. 20,000/- from his own 

pocket for the Maha Yogna. That a false case has been lodged against the accused. 

6.         PW2, Sri. Anju Nath, PW3 Bibul Roy & PW4, Dipen Saikia in course of their 

depositions supported the case of the complainant. The evidence of PW2, Sri. Anju Nath 

was closed by the court vide order dated 11.06.19 as he was found to be missing for a 

long time after his examination in chief was recorded. 

7.         PW3, Bibul Roy in course of cross examination has stated that he had deposed 

earlier before this court and he had not mentioned date, year and month in his 

deposition.   

        He denied the suggestion that he had not submitted any document to show that 

he had given the receipt book to the accused or how the accused got the receipt book.             

        He stated that he does not have any idea of how much money accused had 

collected for the ‘Yogna’ or from whom accused had collected money. He has also not 

submitted any document in this regard. 
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        He denied the suggestion that accused did not take receipt book and he also did 

not collect money. 

       He stated that he had not submitted any document to show that he was a member 

of the committee. He stated that informant is his friend. 

      He also denied the suggestion that as per instruction of the informant he has 

deposed before the court.  

8.           PW4, Dipen Saikia in course of cross examination has also stated that he had 

deposed before the court on a previous occasion and he also had not mentioned date, 

year and month in his deposition. He stated that he had not submitted any document to 

show that accused was given 14 numbers of receipt books for collection of money for 

‘Yogna’.  He stated that he does not have any idea of how much money accused had 

collected 

      He denied the suggestion that he also does not have any idea of how much money 

accused had collected though secretary of the committee might have knowledge in this 

regard. 

      He stated that he also did not submit any document in regard of ‘Maha Mrittunjoy 

Yogna’ before the court.  

        He too denied the suggestion that accused did not take receipt book for collection 

of money.  

                        Arguments  put forth by Complainant side 

9.      Learned Counsel for the complainant argued inter-alia that the evidence of the 

complainant and his witnesses clearly proves the prosecution case beyond all reasonable 

doubt. Learned Counsel further argued that the accused never attended the meeting of 

the committee which shows his guilty mind.  

                           Arguments  put forth by Defence side 

 

10.        Learned Counsel for the accused argued inter-alia that the prosecution is absolutely 

silent as regards the serial number and other particulars of the receipt books purportedly 

given to the accused. No proceeding book of the meeting has been filed in this case. No 

other member of the organizing committee has been examined as prosecution witness. 

The prosecution side is absolutely silent as regards the persons from whom the accused 
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had purportedly collected donations. The complainant has not proved the source of his 

expenditure for the function. Learned Counsel has also submitted that there has been a 

long unexplained delay in filing the instant complaint.  

  

                                 Decision and reasons thereof 

 

11.         I have heard the prosecution and defence sides. I have also perused the materials 

on record. In the instant case accused has been charged u/s 406 IPC which prescribes 

punishment for offence of criminal breach of trust. The offence of criminal breach of 

trust has been defined in Section 405 of IPC. In the case of Sadhupati Nageswara 

Rao v. State of Andhra Pradesh reported in AIR 2012 SC 3242,  it has been held 

by Hon’ble Supreme Court of India that the basic requirements to bring home the 

accusations u/s 405 of IPC are the requirements to prove conjointly-  

(i)  Entrustment and 

(ii) Whether the accused was actuated by dishonest intention or not, 

misappropriated the property or converted it to his own use to the detriment of 

the persons who entrusted it. 

12.        Let me now analyze how far the prosecution has been able to prove the offence of 

Section 406 of IPC against the accused beyond all reasonable doubt. It is seen that in 

course of his cross examination the complainant as PW1 admitted that no evidence has 

been adduced in this case to prove that fourteen numbers of receipt books were handed 

over to the accused for collection of donation. PW1 stated in course of his cross 

examination that the signature of the accused was obtained while handing him over 

those receipt books. Thus it is seen that for reasons best known to the prosecution side 

no document has been submitted in this case wherein the accused had purportedly 

acknowledged receipt of fourteen numbers of receipt books. The prosecution case is 

absolutely silent as to how much amount of donation was collected by the accused. The 

persons who had made donations to the accused had not been examined by the 

prosecution side. The prosecution side has also not submitted the proceeding book in 

respect of the meeting that was held in connection with Mrittunjoy Maha Yogna. 

13.     In addition to the above it is seen that the instant case has been filed after a long 

delay which delay has not been satisfactorily explained by the prosecution side. All the 
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above facts have cast a profound doubt upon the trustworthiness of the prosecution 

case and as such the same cannot be said to have been proved beyond all reasonable 

doubt.  

14.      All the aforesaid aspects have cast a profound doubt upon the prosecution case 

which cannot be said to have been proved beyond all reasonable doubt. In view of the 

above this is hereby held that prosecution has failed to prove the guilt of the accused 

person beyond all reasonable doubt. As such this court holds that the accused Sri. 

Pitambar Nath is not guilty of the offences U/S - 406 of the Indian Penal Code and he is 

set at liberty forthwith. The bail bond furnished by the accused person is hereby 

extended for six months from today (19-12-2019).  

15.       Seized articles if any be delivered to his lawful owner after proper verification and 

following the process of law. 

16.       Judgement is delivered and pronounced in open court.  

17.      Given under my hand and seal of this court on this 19th day of December, 2019. 

 

 

Typed and printed by me. 

 

Sri. Angshuman Bhattacharjee 

Addl. Chief Judicial Magistrate  

                                                                                              Sonitpur, Tezpur 
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APPENDIX 

 

Prosecution has examined four witnesses:- 

PW1, Dhrubajyoti Bania 

PW2- Sri. Anju Nath,  

PW3- Bibul Roy  

PW4- Dipen Saikia 

 

Defence side has not examined any witness. 

 

Documents  exhibited by the prosecution :-  

Ext. 1- Application. 

Ext.2- Record of receipt book. 

Ext.3- Permission letter. 

Documents exhibited by the defence -: Nil  

 

 

 

 

           Sri. Angshuman Bhattacharjee 

                                                                               Addl. Chief Judicial Magistrate  

                                                                                          Sonitpur, Tezpur 

 

 

 

 

 

 

 


