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      IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

    PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

           Judicial Magistrate First Class,

    Tezpur, Sonitpur

        C.R. Case No. 452/15

Phul Banu

Versus

Saidar Ali and others

 (Under section 143/457/380/506 IPC)

          Evidence before charge recorded on: 02.04.2018, 16.07.2018

Charged framed on: 07.02.2019

          Evidence after charge recorded on: 09.04.2019, 09.05.2019

          Statements recorded on: 27.05.2019

          Arguments heard on: 17.06.2019

          Judgment delivered on: 06.07.2019

          Advocate for the Complainant: Mr. Abhijit Bhuyan 

          Advocate for the Accused: Mr Girindra Borah and Mr. Debasish Borah 

                                                        J U D G E M E N T

1. Accused persons stood for trial for offences punishable under section
143/457/380/506 of the Indian Penal Code. 

2. Complainant’s case in brief is that on 04.03.2013 at about 1.30 a.m.,
the accused persons forcefully entered into her house of the complainant
by  breaking  the  door  and  took  away  fishing  net  worth  Rs.  1,  00000/-
(Rupees One Lakh only), utensils, rice amounting to four gunny bags, two
quintals  of  mustard  oil,  clothes  and  various  other  household  articles.
Accused persons at the time of taking away the article from the house of
the complainant threatened to kill her and set her house ablaze on fire if
they  ever  lodged  any  ejahar  against  the  accused  persons.  Hence  this
case. 
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3. The Hon’ble Chief Judicial Magistrate, Sonitpur, Tezpur made over the
case to this Court for trial and accordingly after making inquiry u/s 200
and 202 of the Criminal Procedure Code cognizance was taken against the
accused  persons  u/s  143/457/380/506  IPC  and  accordingly  accused
persons were summoned to face trial.  On receipt of summons accused
persons appeared before the court and subsequently were allowed to go
on bail.

4. Upon hearing both the parties and on the basis of evidences on record,
formal  charges  u/s  143/457/380/506  IPC  is  framed  against  accused
persons to which they pleaded not guilty and claimed to be tried. 

5. Thereafter  complainant  has  relied  on  the  testimony  of  4  (four)
witnesses to prove the charge against the accused persons. 

6. The defence has categorically denied the allegations levelled against
the accused persons. The same is apparent from the statements of the
accused  persons  recorded  under  section  313  Cr.P.C.  Accused  persons
denied adducing evidence in defence.

7. I  have  heard  the  arguments  of  both  sides.  Perused  the  materials
available in the case record. Upon hearing and after perusal of the records
the  following  points  for  determination  are  formulated  for  proper
adjudication of the case.

POINTS FOR DETERMINATION:

Point No 1:  Whether the accused persons on 04.03.2013 at about 1.30
a.m.  formed an  unlawful  assembly  in  order  to  commit  an  offence and
thereby committed an offence punishable u/s 143 of IPC, as alleged?

Point No 2:   Whether the accused persons on on the same date, time
and  place  had  committed  lurking  house  trespass  at  the  house  of  the
complainant with the intention of committing theft and thereby committed
offence punishable under section 457 of IPC as alleged? 

Point No 3:  Whether the accused persons on the same date, time and
place had committed theft from the house of the complainant used as
human dwelling and thereby committed offence under section 380 IPC as
alleged?

Point No 4:  Whether the accused persons on the same date, time and
place  threatened  to  cause  injury  to  the  complainant  and  her  family
members  and thereby committed  offence  under  section  506 of  IPC  as
alleged?
DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. P.W-1 Phul Banu (complainant) deposed that incident took place in
the year 2013 at about 1:30 a.m., at night while she along with Rajiba and
Iton Nessa were sleeping. The accused persons along with twenty other
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people knocked the door  and when she did not open accused persons
broke the door and took away cash amounting to Rs 10,000/- (Rupees Ten
Thousand only), fishing net worth Rs 1, 00000/- (Rupees One Lakh Only)
gold  and  silver  jewelleries,  rice  amounting  to  four  gunny  bags  and
mustard oil amounting to two quintals along with some other items of the
house. P.W-1 also deposed that the accused persons threatened to kill her
if she lodged a case against them. Further P.W-1 stated that she lodged
ejahar the next day but police did not conduct the investigation properly
and take any initiative to register the case. Thereafter the complainant
had to file this case against the accused persons. P.W-1 also stated that
the accused persons doubts the complainant and her family since one of
their brother/ relative expired during an election and for this reasons the
accused persons are torturing the complainant and her family members.

9. When  put  to  cross  examination  P.W-1  deposed  that  she  does  not
remember the date of occurrence of the incident.  She also stated that
Hamida Khatoon, Ayub Ali,  Salimuddin and Taherauddin reside near her
house and they are still alive. Accused persons also reside near her house.
P.W-1  stated that Allalluddin is her brother and Nurul Islam is her cousin
brother and both of them are convicted in the session case no. 251/14
sentencing  them  to  life  imprisonment  for  the  murder  case  of  one
Sahabuddin Choudhury who was the relative of the accused persons. P.W-
1 denied suggestion put forth by the defence stating that it is not a fact
that she lodged false case against the accused persons as her brothers
are convicted in session case. At the time of occurrence of the incident no
nearby persons were present. P.W-1 lodged the case immediately the next
day of the occurrence of the incident but police submitted final report.
P.W-1 denied suggestion put forth by the defence stating that it is not a
fact that accused persons along with twenty other people knocked the
door and when she did not open accused persons broke the door and took
away cash amounting to Rs 10,000/- (Rupees Ten Thousand only), fishing
net  worth  Rs  1,  00000/-  (Rupees  One  Lakh  Only)  gold  and  silver
jewelleries, rice amounting to four gunny bags and mustard oil amounting
to two quintals along with some other items of the house. Further P.W-1
also denied suggestion put forth by the defence stating that it is not a fact
that since there was no electricity she could not recognize the accused
persons when the incident took place. P.W-1 stated that she did not submit
any medical documents of physical assault meted out to her. It is denied
by P.W-1 that it is not a fact that due to previous enmity and grievances
she lodged this case against the accused.

10. P.W-2 Iton Nessa deposed in her evidence in chief that informant is
her elder sister and she knows the accused persons by their names. This
incident took place in the year 2013 at about 12 a.m., at night. When P.W-
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2 along with  the informant and Rabija  were sleeping at  night  accused
persons knocked the door of their house and asked them to open the door.
When they refused to open the door accused persons broke the door and
took away one fishing net  worth  1,00000/-  (Rupees One Lakh Only),  4
gunny bags of rice, two quintals mustard oil , gold and silver jewellaries
and cash amounting to Rs 10,000/- () only along with other items of the
house. P.W-2 also deposed that accused persons threatened to kill her and
the complainant if they lodge any case against them. P.W-2 stated that the
relative of the accused persons expired and they suspected P.W-2 and her
family  members  (other  witnesses).  At  that  time male  members  of  her
family were in jail and since then accused persons are torturing them. 

11. In  her  cross  examination P.W-2 deposed that  she resides with  her
husband and that the informant resides at her parental house. Both P.W-2
and informant reside in the same campus but in different house. P.W-2
deposed  that  she  does  not  remember  the  date  of  occurrence  of  the
incident but at that time she was with the complainant. P.W-2 at the test
of  cross examination submitted that  her brothers  Allalluddin and Nurul
Islam are  in  jail  since  they  are  convicted  to  life  imprisonment  for  the
murder of  Sahabuddin Choudhury who was the relative of  the accused
persons. P.W-2 denied suggestion put forth by the defence stating that it is
not  a  fact  that  the  accused  persons  did  not  enter  the  house  of  the
complainant and took away one fishing net, gold, cash amounting to Rs
10,000/-  (Rupees  Ten  Thousand  Only)  and  that  the  occurrence  of  the
incident  was  informed  to  her  by  the  complainant.  At  the  time  of
occurrence of the incident no nearby persons of the village were present.
P.W-2 stated that the accused persons asked them not to shout or else
they would be killed. P.W-2 denied suggestion put forth by the defence
stating that it is not a fact that no such incident took place as alleged and
that she deposed falsely in favour of the complainant.

12. P.W-3 Hamida Khatoon deposed in her evidence in chief that she
knows both the parties. This incident took place in the year 2013 at about
1:30 p.m. P.W-3 deposed that when she was sleeping at night she heard
hue and cry from the house of the informant and came out. She saw that
accused persons took away one fishing net, gold, cash amounting to Rs
10,000/-  (Rupees Ten Thousand Only) from the house of the informant.
P.W-3 also deposed that  she heard  from the informant  as well  as  saw
herself that accused persons took away all the articles from the house of
the informant.

13. At the time of cross examination P.W-3 deposed that complainant is
her aunt. Incident took place in the year 2013 but she does not remember
the date. Incident took place at 1.00 a.m. to 1:30 a.m., and at that time
she was sleeping at her house. P.W-3 deposed that her house is nearby to
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the house of the complainant. When the complainant raised hue and cry
she woke up from her sleep and ran outside. P.W-3 saw accused persons
taking away cow and fishing net. P.W-3 denied suggestion put forth by the
defence stating that it is not a fact that the accused persons did not take
away cow and fishing net from the house of the complainant. P.W-3 denied
suggestion put forth by the defence stating that it is not a fact that due to
previous  enmity  complainant  lodged  a  false  case  against  the  accused
persons and that she never falsely deposed in favour of the complainant
as she is her aunt. P.W-3 also deposed that one Sahabuddin Choudhury
was murdered and brothers of the complainant Allalluddin and Nur Islam
were  arrested  and  are  now  convicted  in  session  case  no.  251/14  in
connection  with  the  murder  of  the  said  Shahbuddin  Choudhury.  P.W-3
denied suggestion put forth by the defence stating that it is not a fact that
she deposed falsely in the favour of the complainant and that she has not
seen the accused persons taking away any articles. 

14. P.W-4 Musstt Rabija Khatoon deposed in her evidence in chief that
she  know the  informant  as  well  as  each  of  the  accused persons.  This
incident took place in the year 2013 at about 1.00 to 1: 30 p.m., when the
informant, P.W-3 and Iton Nessa were sleeping. Accused persons knocked
the door and asked them to open the door. When they refused to open the
door, the accused persons broke the doors with a siprang. It  is further
submitted by P.W-4 that accused persons drove them out of the house and
took away fishing net worth Rs 1,00000/- (Rupees One Lakh Only) , cash
amounting to Rs 10,000/-  (Rupees Ten Thousand Only),  gold and silver
ornaments, four bags of rice and two quintals of mustard oil. Further it is
stated that the accused persons threatened to kill them and set out their
house ablaze on fire if they lodge any case against them. Thereafter the
informant lodged this case against the accused persons. Hamida Khatoon
witnessed this incident.

15. During cross examination P.W-4 deposed that complainant is her sister
in law and they reside together in the same house. The incident took place
five  (5)  years  ago at  about  1.00  a.m.,  to  1:  30  a.m.  when they  were
sleeping. P.W-4 also deposed that no male members were present as her
husband Allaluddin and brother in law Nur Islam are in judicial custody for
being convicted in a murder case. It is also deposed by P.W-4 that accused
persons stole various articles like fishing net, rice, cash, jewelleries etc.
from their house. P.W-4 denied suggestion put forth by the defence stating
that it is not a fact that she did not state before the police that accused
persons took away fishing net, rice grains, cash, jewelleries etc. from their
house. It is submitted by P.W-4 that the complainant lodged another case
against  the  accused persons  where  they  were  acquitted.  P.W-4  denied
suggestion put forth by the defence stating that it is not a fact that no
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alleged incident took place and that she deposed falsely in favour of the
complainant as there is previous enmity amongst them.

16. Perused the evidence on record including the cross examination of the
witnesses.  In  this  case  the  P.W-1,  PW-2,  P.W-3  and  P.W-4  are  the  eye
witnesses to the occurrence of the alleged incident. The witnesses have
clearly identified each of the accused persons. Statement given by P.W-1
was corroborated by the evidence of other witnesses. The learned counsel
for  the  defence  has  argued  that  the  prosecution  has  only  brought  in
interested witnesses to prove their case and hence their testimony is not
sufficient  to  warrant  the  conviction  of  the  accused  persons.  At  this
juncture, let me point out that if the testimony of prosecution witnesses is
cogent, reliable and confidence inspiring, it cannot be discarded.  

17. Let me point out that the plea of "interested witness" and "related
witness" has been explained by the Hon’ble Supreme Court in the case of
State  of  Rajasthan versus  Smti.  Kalki  and another  reported in
(1981)  2  SCC 752 wherein  it  has  been  held  that  “Related"  is  not
equivalent to "interested". A witness may be called "interested" only
when he or she derives some benefit from the result of litigation; in the
decree in a civil case, or in seeing an accused person punished. A witness
who  is  a  natural  one  and  is  the  only  possible  eyewitness  in  the
circumstances of a case cannot be said to be "interested". Reverting to
the case in hand let me judge the quality of the prosecution witnesses.
P.W-2 and P.W-4 can be considered a natural witnesses and that P.W-3 to
some extend does come under the same hat of natural witness. Evidence
on record contains whisper of direct evidence that goes to show that the
accused persons were directly involved in breaking the door and entering
into  the  house  of  the  complainant  at  night.  Each  of  the  witnesses
identified the accused persons entering into the house of the complainant.
Although P.W-4 in her chief examination deposed that the incident took
place at about 1 to 1: 30 pm but in her cross examination she stated that
the  incident  took  place  at  about  1  a.m.,  to  1:  30  a.m.,  Such  minor
discrepancies  are  not  to  be  looked  into  as  such  omissions  are  not
intentional  which  leads  to  fatality  of  the  case  for  either  party.  The
evidence on record also discloses ample material regarding the creation of
unlawful  assembly  where  the  accused  persons  were  member  of  such
unlawful  assembly.  There  is  also  no  absence  of  any  intention  of  such
assembly to prosecute common object. Hence accused persons are held
guilty for commission of offence u/s 143 IPC. 

18. It is pertinent to mention here that a formal charge under sections 380
of the Indian Penal Code was framed against the accused persons. The
allegation on the basis of which the charge was framed is that the accused
persons attempted to commit theft in the house of the complainant at
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night. The complainant is the best person to say what articles the accused
persons  had taken  away on  that  fateful  night.   From the  evidence  on
record it is quite clear that the accused persons took out 4 gunny bags of
rice, two quintals mustard oil, gold and silver jewellaries, fishing net worth
Rs.  1,  00000/-  (Rupees  One  Lakh  Only)  and  various  other  household
articles out of the possession of the complainant without her consent. On
minute perusal of the evidence of the complainant’s witnesses it is clearly
established as to the taking away of fishing net and other articles of the
complainant. The taking away of cash amounting to Rs. 10,000/- (Rupees
Ten Thousand Only) is not believable as the complainant herself has not
alleged about the same. Thus it is seen that accused persons entered into
the  house  of  the  complainant  used  for  the  purpose  of  dwelling  and
keeping  property  and remained there  with  the  intention to  commit  an
offence of  theft  which apparently stands crystal  clear as the witnesses
proved  the  taking  away  of  the  articles  by  the  accused  persons  while
leaving the house of the complainant.  The theft was committed in the
house  of  the  complainant  which  comes  within  the  ambit  of  a  building
which  is  used  for  the  custody  of  property.  As  such,  any  act  of  theft
committed there is, therefore, punishable under section 380, IPC.

19. Section 506 Indian Penal Code prescribes punishment for the offence
of criminal intimidation. “Criminal intimidation” as defined in Section 503
Indian Penal Code states that “Whoever threatens another with any injury
to his person, reputation or property, or to the person or reputation of any
one in whom that person is interested, with intent to cause alarm to that
person, or to cause that person to do any act which he is not legally bound
to do, or to omit to do any act which that person is legally entitled to do,
as the means of avoiding the execution of such threat, commits criminal
intimidation. 

20. The Hon’ble Supreme Court of India in Manik Taneja versus State
of Karnataka, (2015) 7 SCC 423, observed that:  A reading of the
definition of criminal intimidation would indicate that there must
be an act of threatening to another person, of causing an injury
to the person, reputation, or property of the person threatened,
or to the person in whom the threatened person is interested and
the threat must be with the intent to cause alarm to the person
threatened or it must be to do any act which he is not legally
bound to do or omit to do an act which he is legally entitled to do.
Hon’ble Supreme Court further observed that “It is the intention of the
accused that has to be considered in deciding as to whether what
he has stated comes within the meaning of criminal intimidation.
The  threat  must  be  with  intention  to  cause  alarm  to  the
complainant to cause that person to do or omit to do any work.
Mere  expression  of  any  words  without  any  intention  to  cause
alarm would not be sufficient to bring in the application of this
section. But material has to be placed on record to show that the
intention is to cause alarm to the complainant”. The threat must be
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with intention to cause alarm to the complainant to cause that person to
do or  omit  to  do any work.  The complainant  in  her  complaint  petition
stated that at the time of taking away the article from her house accused
persons threatened to kill and set her house ablaze on fire but at the time
of  deposition  she  remained  silent  regarding  the  setting  ablaze  of  her
house on fire. P.W-2 and P.W-4 supported the claim of the complainant as
regard to the fact that accused persons threatened to kill complainant if
any  case  is  lodged against  them.  P.W-2  is  totally  silent  regarding  any
criminal intimation caused by the accused persons to the complainant.  It
is seen that materials are placed on record that shows the intention of the
accused persons to cause alarm to the complainant. For these reasons,
the accused persons are also held guilty for committing offence u/s 506
IPC and accordingly convicted. 

21. Now, Defence had taken a plea that present case was filed by the
complainant  owing  to  some  previous  enmity  between  the  parties  but
previous enmity does not mean that a false case would be filed. It does
not  wipe  out  the  entire  prosecution  case.  Evidence  given  by  the
complainant along with other witnesses clearly goes to show that accused
persons  are  guilty  of  committing  offence  as  alleged.  Evidence  of  the
witnesses found to be cogent, reliable and inspiring confidence to accept
their version. Considering the evidence in it’s entirely complainant could
establish that the accused persons are guilty of  committing offence as
alleged u/s 143/457/380/506 IPC.

22. I have considered the applicability of Sections 3 and 4 of the Probation
of Offenders Act to the convict. I am not inclined to extend the benefits of
the Probation of Offenders Act, 1958 to the accused persons, because the
accused  person  does  not  seem  to  be  repentant  about  their  act.  The
accused persons had tried to mislead the court by stating falsely in their
statement recorded under section 313 Cr.P.C that they had not committed
any offences as alleged. In addition to the above the manner in which the
offence was committed, i.e., from the house of the complainant it shows
that the accused persons had committed the theft for their not to fulfill
any pressing need. 

23. Heard the convicts under section 248 (2), Criminal Procedure Code
before sentencing them. They expressed remorse for their acts and they
vowed not to repeat them again in the future. 

24. I have also considered the quantum of sentence to be imposed upon
them. Section 143, Indian Penal Code carries punishment of imprisonment
of either description for a term which may extend to six months or with
fine or both. 

Section  457 Indian  Penal  Code  carries  punishment  of  imprisonment  of
either description for a term  which may extend to five years, and shall
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also be liable to fine; and, if the offence intended to be committed is theft,
the term of the imprisonment may be extended to fourteen years. 

Section 380, Indian Penal Code carries punishment of imprisonment of
either description for a term which may extend to seven years, and shall
also be liable to fine. 

Section  506  Indian Penal  Code carries  punishment of  imprisonment of
either description for a term which may extend to two years, or with fine,
or with both and If threat be to cause death or grievous hurt, etc for a
term which may extend to seven years,  or  to impute,  unchastity to a
woman, shall be punished with imprisonment of either description for a
term which may extend to seven years, or with fine, or with both. 

                                                      ORDER 

25. In view of the discussions made above and the decision reached in the
foregoing  point  for  determinations  it  is  held  that  the  complainant  has
proved  the  allegations  levelled  against  the  accused  under  section
143/457/380/506 IPC as such the accused persons namely Naushed Ali,
Hafijuddin,  Saidul  Islam,  Saider  Ali,  Nazimuddin and Samsul  Haque are
convicted under section 143/457/380/506 IPC and accordingly sentenced
to imprisonment.

For the detail reasons recorded in the judgment, I sentence the convicts
Samsul  Haque,  Saider  Ali,  Nazimuddin,  Saidul  Islam,  Naushad  Ali  and
Hafijuddin to undergo simple imprisonment (S.I) of 2 months u/s 143 IPC,
rigorous  imprisonment  (R.I.)  for  3  years  u/s  457  IPC,  rigorous
imprisonment (R.I.) for 3 years u/s along with fine of Rs. 1000/- (Rupees
One Thousand Only) each to be paid by the convicts to the complainant
i/d to undergo further simple imprisonment (S.I.) for 7 (seven) days for the
offence punishable u/s 380 IPC and simple imprisonment (SI) of 2 months
u/s 506 IPC. All the sentences shall run concurrently. 

26. Bail  bonds  are  extended  for  another  6  (six)  months  as  per  the
provisions of Section 437 (A) Criminal Procedure Code. 

27. Copy of the judgment is to be given to the convicts immediately free
of cost as per the provisions of Section 363 (1), Criminal Procedure Code. 

28. Convicts are informed of their right of appeal against the judgment
and order of conviction and sentence. 

29. Given under my hand and seal of this court on this the 6 th  day of July,
2019.

                                                                           (Ms. Sparsita Garg)
                                                            Judicial Magistrate First Class
                                                                           Tezpur, Sonitpur
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                                                        APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Phul Banu (complainant)

2. P.W-2: Iton Nessa

3. P.W-3: Hamida Khatoon

4. P.W-4: Musstt Rabija Khatoon

B. EXHIBITS OF PROSECUTION: NIL
 

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

      (Ms. Sparsita Garg)
                                                            Judicial Magistrate First Class
                                                                           Tezpur, Sonitpur
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