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FINAL ORDER

1. This  is  an application filed U/s  125 of  Cr  PC by aggrieved person Ayesha

Khatoon  against  her  husband  Md.  Tajuddin,  praying  for  maintenance

allowance at the rate of Rs 30,000/- for herself and Rs 10,000/- for each of

her child i.e. total amount of Rs 40,000/-.

2. The  case  of  aggrieved  person,  in  brief  is  that  she  got  married  to  the

respondent as Islamic Shariat rites and ritual on 09.07.2013 by executing a

kabilnama of Rs 1,00,000/-. And since then they are have resided together as

husband and wife. The initial few days were peaceful and cordial but slowly

the behavior of the respondent towards her started to change and he used to

suspect her and used to verbally abuse her by saying that she is koli, kurupa,

Bhikari etc. The respondent along with his mother Smti. Saleha Khatoon used

to tell her that the stridhan she brought with herself was not of good quality

and thus demanded her to bring more stridhan. But as she was not able to

meet  the  demands of  the respondent,  so  he used to  beat  her  up  at  the

instigation of his mother and committed physical and mental torture upon

her. She further states that when she was 6 months pregnant, the respondent

used to have affair with various other women and when she protested about

the same, she was beaten up by the respondent. Later she gave birth to a

daughter who at the time of filing the instant case was 3(three) years old.

And after giving birth to a girl child the respondent started to torture her even

more and she was unable to bear the torture so she left  her matrimonial

house and went to her father’s house but soon after the respondent brought

her back by giving her false assurance that he won’t beat her up anymore.

But the behavior of the respondent did not change and he continued to beat

her at the instigation of his mother and ousted her to her father’s house. And

after ousting her the respondent married another girl and  as soon as she

came to know about it she went to her matrimonial to save her marriage but

the respondent inflicted twice the amount of torture on her. On 29.10.2017

the respondent along with his family members beat her up and ousted her

and also threatened her not to go to the police or file a case in the Court. She

went to father’s house along with her daughter where she took shelter. The

respondent  never  inquired  about  her  or  her  daughter’s  wellbeing.  The



petitioner  further  contends  that  the  respondent  is  a  healthy  working

individual  and that  he owns 100-150 Bighas of  land where he has  a rice

plantation along with vegetable farm from which he earns Rs 40,000/(rupees

forty thousand) to Rs 50,000/-(rupees fifty thousand) a month. He has owns a

rented  accommodation  and  receives  rent  of  Rs  20,000/(rupees  twenty

thousand) a month.

3. Notice was issued to the respondent upon which he appeared and filed his

written statement, wherein he admits that he got married to the aggrieved

person. Further he admits that a daughter was born to them out of wedlock.

The respondent has denied rest of the allegations as brought forward by the

aggrieved person. 

POINTS FOR DETERMINATION

4. On the basis of the aforesaid facts, the following are the issues for 

determination-

i. Whether the petitioner is the wife of the respondent?

ii. Whether  the  petitioner  refused  to  live  with  the  respondent

without just ground?

iii. Whether the respondent having sufficient means neglected to

provide maintenance to the petitioner and two minor sons?

iv. Whether the petitioner is entitled to maintenance?

5. In course of trial, in support of her case, the aggrieved person has examined

two  witnesses  including  her  as  P.W 1  and the  respondent  has  decline  to

adduce defense evidence. 

DISCUSSIONS, DECISIONS AND REASONS THEREOF

         i) Whether the petitioner is the wife of the respondent?

6. The factum of marriage between the parties being not in dispute, the issue at

hand, to my mind, does not require any further discussion. The respondent

even admitted the fact that a daughter was born to them out of wedlock. So,

being a husband and a father, he has complete responsibility towards his wife



and his daughter. Hence issue (i) is decided in the affirmative in favour of the

petitioner.

ii) Whether the AP refused to live with the respondent without just

ground?

7. The petitioner as PW-1 deposed in her examination in chief that the first 1.5

years of her conjugal life with the respondent was blissful and cordial but the

family members of the respondent used to ill treat her. After the birth of her

daughter the family members of the respondents slowly started to instigate

him as a result of which he used to fight with her. The respondent along with

his mother used to demand that she bring them material possessions such as

car, T.V, money etc. The respondent started having illicit relation with other

women and at the time of pregnancy she was staying at her mother’s house.

And when she returned to her matrimonial house the respondent beat her up.

When her daughter was 1 ½ years old the respondent sent her away along

with her daughter to her mother’s house and about a month later she came

to know that the respondent got married to another woman. One day the

respondent called her back and told her to come back assuring her that he

won’t torture her anymore, but instead he started torturing her even more.

On 29.10.2017 she was compelled to leave her matrimonial home as she was

unable  to  bear  the  torture  and beating  anymore.  And since  that  day  the

respondent has not enquired about her and her daughter’s wellbeing. 

8. PW-2 is the sister of the petitioner and the respondent is her brother-in-law,

she deposed in her examination in chief that after 5 to 6 months of their

marriage  the  fights  started  as  the  respondent  used  to  have  telephonic

conversation  with  another  woman.  Gradually  the  respondent  started  to

physically torture the petitioner on several occasions as a result of which the

petitioner  came to  stay  in  her  house.  The respondent  severely  physically

assaulted  the  petitioner  due  to  which  she  along  with  her  brothers  Fazlul

Rahman, Saidul Islam and Safiqul Islam went to the house of the respondent

where the respondent admitted his guilt and assured that he won’t repeat it

again.  But  a month later the respondent  again  started to misbehave and

assault the petitioner and later the petitioner left for her parental house. At



this time the respondent married another woman and about 25 days later the

respondent came to their house along with an elderly person and convinced

to take care of the petitioner and took back the petitioner to his house but

the  torture  upon the  petitioner  started  again  and finally  in  the  month  of

October, 2017 the petitioner was compelled to leave her matrimonial house.

9. PW-3 is the cousin of the petitioner, he deposed in his examination in chief

that about 1.5 years after the petitioner got married to the respondent, there

used to take place fights between them as the respondent was having extra

marital  affair  with  one  woman,  and  when  the  petitioner  confronted  the

respondent about the same, she was beaten up. The petitioner was ousted

from her  matrimonial  by  the  respondent  due to  which she  to  live  at  her

parent’s house, the matter was then amicably settled by the villagers after

which she was taken back to her matrimonial house but after a few days the

respondent again started to physically torture the petitioner.

10.Wading through the evidence of the PWs it is evincible that they have broadly

corroborated  each  other  on  the  aspect  pertaining  to  the  cruel  treatment

allegedly perpetrated by the respondent on the AP. All the PWs were cross

examined on this aspect in the course of which certain suggestions were put

to  each  which  were  denied  by  both  the  PWs.  However,  in  their  cross

examination nothing could be elicited so as to dislodge the veracity of their

claims.

11.Now, coming to defense evidence, the respondent as DW-1 deposed in his

examination in chief that the petitioner after their marriage used to leave her

matrimonial home on her own accord and used to live at her father’s house

for  16 days  and when he went  to  bring her  back,  she did  not  come.  He

deposes that she used to quarrel with his mother regarding some household

matter and left the house at 12 AM in the night. There were several other

times  where  the  petitioner  left  her  matrimonial  house  when  he  was  not

present and each and every time he went to bring her back to his house. 

12.DW-2 deposed that the initial 2 to 3 years of marriage were blissful but soon

after the petitioner went to visit her father’s house and did not want to return

to her matrimonial home. He further states in his examination in chief that



the petitioner wanted to live in a separate house  due to which the dispute

between the petitioner and the respondent took place and she went to live at

her parent’s house. DW-3 has stated that the first two to three years of the

marriage was peaceful but one day the petitioner suddenly left the house of

the respondent while he was away in Guwahati. The petitioner also used to

quarrel with the parent’s of the respondent.

13.From  the  evidence  of  the  defense  witnesses  it  is  seen  that  there  is

corroboration as  to  the  fact  the  petitioner  used  to  leave her  matrimonial

house on few occasions but DW-1 who is the respondent has not once stated

in his examination in chief that he did not torture and beat up the petitioner,

further DW-2 and DW-3 also did not  state anything to that  effect  in  their

respective examination in chief that the respondent did not physically and

mentally  torture  the  petitioner  and  hence  did  not  deny  the  allegation  of

torture of the petitioner. Even though there is corroboration as to the fact the

petitioner left her matrimonial house but the respondent in his examination in

chief has not stated the reason as to why she left. Suffering physical and

mental torture at the hands of the respondent and his parents is a justified

ground for the petitioner not wanting to live in her matrimonial home.

14.Appreciating the evidence on in light of section 125 of CrPC, which is s a

social legislation meant to save women from vagrancy and destitution. The

very object of this social legislation is likely to get frustrated if one sets out

on  a  mission  of  insisting  on  strict  compliance  with  all  technicalities  and

finding  loopholes  in  the  evidence  on  record.  Hence,  it  is  held  that  the

petitioner has been able to prove that she was subjected to cruelty by the

respondent and was ousted out of her matrimonial home by the respondent.

On the other hand, the respondent has failed to prove that the petitioner

voluntarily left her matrimonial home without any just ground. Thus issue (ii)

stands decided in favour of the petitioner.

iii)  Whether  the  respondent  having sufficient  means neglected to

provide maintenance to the petitioner and minor daughter?

15.The section 125 of  Cr.  P.C provided that  if  the husband or  father,  having

sufficient  means,  refuses  or  neglects  those  persons  specified,  unable  to



maintain themselves, upon proof of such neglect or refusal, the Magistrate

may order such person to pay monthly maintenance. In the above regards,

the petitioner as PW-1 stated that the respondent has a fertilizer shop and

several other properties and that he earns about Rs 40,000/ per month, but

she did not submit any documentary evidence to support her claim regarding

the income of the opposite party. An order u/s 125 Cr.P.C. can be made only if

a person has “sufficient means” to provide maintenance. Therefore, the wife

is  always  required  to  lead  some evidence  to  show that  her  husband  has

sufficient means to provide maintenance to her. There is no dispute about the

proposition that the onus to show that the husband has sufficient means is on

the wife. But the onus to show that the respondent has no sufficient means

lies on his part. Besides, what is the exact earning of the husband is within

the special knowledge of the husband. The wife cannot be compelled to prove

the  income  of  her  husband  precisely  and  beyond  reasonable  doubt.  The

respondent as DW-1 has denied suggestion as to the fact that he earns Rs

40,000/-  to  Rs  50,000/-  per  month,  he  admitted  that  he  earns  about  Rs

6,000/- per month.

16.The expression "means" in Section 125 of the Code does not signify only the

visible income, such as, real property or regular source of income or a definite

employment. A person who is able-bodied and who does not suffer from any

physical or mental  incapacity can be considered as a person who has the

capacity to earn sufficient income because his physical and mental capacity

provide him the capacity to earn. Therefore, even if  a person who has no

definite source of income or a regular source of income, cannot escape his

liability to pay maintenance. It cannot be contended, even for a moment, that

the person who is not earning or who is not sufficiently earning, cannot be

fastened with the liability for providing maintenance to his wife or children.

He is liable to pay reasonable maintenance to the wife and children so as to

see that they can make their both ends meet. Hence, in light of the above

discussion it is held that the respondent has sufficient means to maintain his

wife and their two sons.
17.The petitioner has stated in her petition  that she was compelled to take

refuge at her father’s house and since then the respondent has not enquired

about her wellbeing neither has he provided any maintenance for her as well



as  her  daughter’s  expenditure  incurred  on  food,  clothing  and  medical

treatment. The petitioner in her evidence as PW-1 has reiterated the same. 

18.From the aforesaid assertions of the PWs it is clear that there is overwhelming

evidence  led  before  the  court  that  after  having  been  ousted  out  of  her

matrimonial home the OP did not volunteer to take her back nor did he pay

anything to the petitioner and her child for their sustenance. 

19.From the aforesaid assertions of the PWs it is clear that there is overwhelming

evidence  led  before  the  court  that  after  having  been  ousted  out  of  her

matrimonial home the respondent nor did he pay anything to the petitioner

and her daughter for their sustenance. Hence, issue (iii) stands decided in

favour of the petitioner.

        iv) Whether the AP is entitled to maintenance?

20.Appreciating  the  evidence  on  record  and  the  decisions  arrived  at  on  the

foregoing issues for determination it is held that the petitioner is entitled to

maintenance  from  the  respondent.  There  is  nothing  to  show  that  the

respondent suffers from any infirmity. He is an able bodied man and has a

legal and moral obligation to support his wife and two sons. 

21.Next, the quantum of maintenance to be awarded is to be determined. The

proceedings under Section 125 CrPC are quasi criminal and extent of proof

required is not of proof beyond reasonable doubt but the parties are required

to  prove  their  respective  cases  by  preponderance  of  probabilities.  It  is  a

settled law that the petitioner shall be entitled to receive such maintenance

as is consistent with the life style and living standard of the OP.

22.The  petitioner  in  her  petition  has  stated  that  the  respondent  us  ab  able

bodied healthy individual and that he own about 100-150 Bighas of cultivable

land, he also owns paddy filed and from these he earns about Rs 40,000 to Rs

50,000/- a month. The respondent also a shop he gives on lease from which

he earns about R s 20,000/- per month. The petitioner in her evidence as

PW-1  has  deposed  that  the  respondent  has  a  fertilizer  shop  and  other

properties and during season time he earns Rs 10,000/- per month. In his

written statement, the respondent has denied that fact that he owns such

properties or earns as much as is stated in the petition by the petitioner. In



his evidence as DW-1 he denied that he earns  Rs 40,000/- to Rs 60,000/- per

month and that he neither owns land and property. He admitted the fact that

he earns Rs 6,000/- per month.

23.Before deciding the quantum the following points are pertinent-

i. The  petitioner  has  not  submitted  any documents  in  support  of  her

contention that the respondent earns Rs 40,000/- to Rs 50,000/- per

month.

ii. The petitioner stated in her petition that the respondent is  able bodied

healthy individual and that he own about 100-150 Bighas of cultivable

land,  he  also  owns  paddy filed  and  from these  he  earns  about  Rs

40,000  to  Rs  50,000/-  a  month  but  in  her  evidence  in  chief   she

deposed that during season the respondent earns about Rs 10,000/- a

month, which are not consistent with what has been stated by her in

the petition.

iii. Another point to be noted is that even though the respondents did not

specifically deny the reason for the petitioner leaving her matrimonial

house but it has been proved that the respondent made attempts to

bring her back but she refused to return.

24.Hence, from the above discussion it is clear that the respondent has means

provide  maintenance.  Now,  to  determine  the  suitable  amount  of  monthly

maintenance allowance of the petitioner and her daughter the income of the

respondent  is  taken  into  consideration  while  keeping  in  mind,  the  ever

increasing price index of essential commodities as well as, the requirements

of an adult single woman and minor daughter to ascertain the correct amount

of maintenance allowance. After considering all aspects and circumstances, it

is  held  that  an  amount  of  Rs.5,000/-  per  month  for  the  petitioner  and

Rs.2,000/- per month for the daughter of the petitioner would be the proper

maintenance allowance from the respondent.



ORDER

Scrutinizing the materials on record, I am of the considered opinion that the

respondent, namely, Taj Uddin has wilfully neglected the aggrieved person,

namely, Ayesha Khatoon, his legally married wife, her daughter and refused

to maintain them in spite of having sufficient means to do so.  Hence the

petition filed by the petitioner is allowed on contest directing the respondent

Md.  Tajuddin  to  pay  as  maintenance  a  sum  of  Rs.  5000/-  (Rupees  five

Thousand)  only  per  month  to  the  petitioner  and  Rs  2000/-(Rupees  two

Thousand)  only  per  month to  the daughter  of  the aggrieved person with

effect from today, i.e., 29/04/2022. Hence, the respondent is directed to pay

a total of  Rs 7,000/-(Rupees seven thousand) per month to the aggrieved

person and her daughter. 

The Final order is delivered and operative part of the same is pronounced in

the open court today, on the 29th day of April, 2022 under my hand and the

seal of this Court. 

Furnish a free copy of the final order to the petitioner.

         Typed by Me:                                                         

 (Mr Vishek Bhuyan)       
                                                                  Judicial Magistrate First Class

                                                                                      Sonitpur, Tezpur

                                                   


