
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE

(FTC), SONTTPU& TEZPUR

PRESENT : Nisanta Goswami,
Addl. Sessions Judge (FfC),
Sonitpur, Tezpur.

CRIMINAL APPEAL NO. 16 (S-3) OF 2022

1. Md. Fakaruddin Ali Ahmed,

, S/O Late Abdul Goni
Resident of: Toripom, PS - Dhekiajuli

Dist. Sonitpur (Assam). .......the Appellant

- Versus -
1. State of Assam ....... Respondent

To be represented by the Addl. Public Prosecutor, Sonitpur

APPEARANCE

For the Appellant : Sri Hemendra Borah, Advocate

.,

For the State : Smt. Jaya Baruah & Sri Anuj Baruah,

Ld Addl. P.P.

Date of Hearing : 10-II-2022.

Date of Judgment : 23-II-2022.

JUDGMENT

1. This is an appeal preferred under section 374 (3) of CRPC against

the judgement and order dated 2410812022 passed by learned

,, 
CJM, Sonitpur Sri Nabajit Bhatta in PR case number ltgl20LB. The

/'\, -v learned CJM Sonitpur had convicted the appellant Md. Fakaruddin
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Ali Ahmed and sentenced him to undergo Simple Imprisonment for

1 month and to pay a fine of Rs. 500 for the offence under section

341 IPC and to simple Imprisonment for 1 year and to pay a fine

of Rs. 1000 for the offence under section 354 0f IPC, vide the

judgement and order dated 2410812022'

Facts of the case:

2. The brief facts of the case, relevant for the disposal of this appeal,

are that on tT lo4lzot} an FIR was lodged by one Budhiman

Dahal at the Borsola police outpost under Dhekiajuli police station,

stating therein that on 1610412018 at about 6:30 PM while his

minor daughter Smt. Purnima Devi was returning from Jorpukhuri

Center, the accused obstructed her on the way and gagged her

mouth and tried to drag her inside the tea garden, with the

intention of committing rape upon her. One Sri Rajandra Dahal

saw them and raised uproar and thereupon the accused fled away.

Based on that FIR Dhekiajuli Ps case number 28912018 was

iegistered under section 376l5tl of IPC. Police started

investigation and after completion of investigation a Charge Sheet

was filed against the accused/appellant Md. Fakaruddin Ali Ahmed

under section 376151l of IPC. Cognizance of the offefice was

taken and since the offence under section 376 IPC is exclusively

triable by the court of sessions, the case was initially committed to

the court of sessions, However, the sessions court framed charges

under section 34L1354 of IPC and the case was sent back to the

court of CJM SonitPur for trial.



3. During the course of the trial, nine prosecution witnesses were

examined. The accused was examined under section 313 of CRPC.

Defence has not adduced any evidence. After hearing the parties

and perusal of the materials on record, the learned trial court

pronounced its judgement on 2410812022. Accused/appellant Md.

Fakaruddin Ali Ahmed was convicted under section 34U354 of

IPC. The accused was sentenced to imprisonment for 1 month and

to pay a fine of Rs. 500 ild S.I. for 7 days for offence under

section 341 IPC and imprisonment for one year and to pay a fine

of Rs.1000 i/d S.I for 15 days for the offence under section 354

IPC.

Grounds of appeal:

4. Being highly aggrieved by the judgment and order dated

2410812022, the appellant filed this present appeal on the

following grounds:

(i) The impugned judgement and order is contrary to the

facts and materials on record and against the law.

The learned trial court has failed to appreciate evidence in

proper perspective. The IIO of this case (PW 9) has

stated that on 1610412019 he received an ejahar from

Budhiram Dahal but a copy of that ejahar was not

furnished to the accused.

In paragraph 6 of the judgement it was mentioned that

the findings of the court was based on the evidence on

record and case diary. Whereas the case diary was not

( ii)

( iii)
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exhibited and proved. According to the appellant,

conviction based on those findings cannot be sustained

law.

The learned trial court ought to have extended the benefit

of Probation of Offenders Act to the appellant.

The learned trial court has not considered the fact that

while PW 2 was going on her bicycle, she dashed against

the bicycle of the accused/appellant and thereafter some

exchange of words took place between them.

The evidence of the PW 2 was not corroborated by the

other witnesses and that learned court below has not

given any reason as to why it has believed her evidence.

a

in

(iv)

(v)

(vi)

5. I have heard the Learned counsel for the appellant and also the

Learned Addl. PP for the state and I have perused the materials on

record.

The victim of this case Purnima Devi (PW 2) has stated in her

evidence that on 1610412018 at about 6:30 PM she went to the

market to purchase medicine. when she was returning back from

the market the accused stopped her bicycle by holding it. He was

standing on the road from earlier. Thereafter the accused gagged

her mouth and started pulling her. The PW 2 started screaming

and then Rajendra Dahal saw them. when the accused saw

Rajendra Dahal, he ran away. Rajendra Dahal sent her to her

house. The PW 2 informed her father about the incident and

thereupon her father filed the ejahar. The PW 2 has also exhibited

6.
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her statement recorded in the court as Exhibit 1. The evidence of

the informant (PW 2) is duly corroborated by her father Budhiram

Dahal (PW 1) and Rajendra Dahal (PW 3). PW 1 Budhiram Dahal

has stated that at the time of the incident he also heard the

scream of his daughter and then he went towards the place of

occurrence. He heard about the incident from the mouth of his

daughter and then he lodged the ejahar. The ejahar was not

exhibited since the PW 1 put his thumb impression thereon.

7. The PW 3 Rajendra Dahal also stated in his evidence that on the

date of the incident at about 6:30 PM he was going towards the

market from his house. At that time he heard the sound of a

bicycle falling down. When he moved ahead a few steps, he heard

the scream of the victim Purnima. While he moved ahead he saw a

person running away. He chased that person and identified him as

the accused Fakaruddin Ali Ahmed. The PW 3 saw the accused in

the light of the electric lamps. When the PW 3 came back near the

victim, she informed him that the accused stopped her bicycle and

tried to pull her towards the tea garden by gagging her mouth.

The statement of the PW 3 was also recorded in the couft and he

exhibited the same as Exhibit 2. .

B. It appears from the above that the evidence of the victim is duly

corroborated by the informant and the person who saw the

accused in the place of occurrence at the relevant time. The

statement of the victim (Exhibit 1) and witness Rajendra Dahal

" (Exhibit 2), recorded under section 164 of CRPC, also corroborates

their evidence. PW 2 and PW 3 are consistent while giving their
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statements under section 164 of CRPC and while deposing before

the court.

9. The informant (PW 1) has stated in his cross-examination that he

stopped talking with the accused a few days prior to the incident.

However, that itself is not sufficient to infer that the case was

falsely lodged by the informant against the accused. The victim

(PW 2) was also cross examined in length by the defence but her

veracity could not be shaken.

10. PW 4 Deben Dahal had heard about the incident from

others. PW 5 Pankaj Kharka had heard about the incident from the

victim. PW 6 Kamal Chetry had also heard a commotion at the

time of the incident, When he came forward he came across

Rajendra Dahal and came to know about the incident from him.

PW 7 Dhiraj Chetry also heard commotion at the time of the

incident. Hearing that commotion he went out and heard about

the incident.

11. All the prosecution witnesses have supported the prosecution

case. The informant and victim are consistent while giving their

statements during investigation and also while deposing before the

court during trial. There is nothing to disbelieve the testimony of

the victim. The conduct of the accused/appellant, as revealed by

the evidence, shows that the appellant wrongfully restrained the

victim and assaulted her with the intention to outrage her

modesty.
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12. The learned counsel for the appellant has argued that

although the investigation commenced based on a GD entry, the

same was not exhibited during the trial. The learned counsel has

failed to show as to what prejudice was caused to the accused due

to non-exhibition of the GD entry. Apparently the information was

initially given in an outpost on the date of the incident itself and

the police case was registered on the next date. The ejahar,

marked as Exhibit 4, was used by the prosecution for

corroboration and by the defence for contradiction. Hence the

defence was not prejudiced in any manner.

13. The learned counsel for the appellant has also submitted

that the plea of the accused was not discussed by the trial court.

The record reveals that while cross-examining the PW 2 it was

suggested that the bicycle of the victim dashed against the bicycle

of the accused and then she fell down and it was followed by an

altercation between her and the accused. This suggestion was

denied by the PW 2. The accused has not adduced any evidence in

support of this fact. The accused has not even stated this fact

when he was examined under section 313 of CRPC. Mere

suggestions given on behalf of the accused and which have been

denied by the prosecution witnesses do not have any evidentiary

value. The learned lower court has not committed any mistake by

not discussing those pleas taken by the accused.

14. In view of the above I do not find any infirmity in the

. 
appreciation of evidence by the couft of learned CJM, Sonitpur.

6-*-*-,' The accused was rightly convicted under section 34U354 of IPC.
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The learned court below has refused to extend the benefits of the

Probation of Offenders Act to the accused. The trial court, which

has recorded the evidence of the witnesses, observed their

demeanour and also recorded the statement of the accused, is in a

better position to consider whether the accused deserves to be

released on probation of good conduct or whether he needs to be

punished in accordance with law. This court will not interfere in

that part of the trial court's order.

15. In case of the offence under section 354 of IpC, the

minimum sentence prescribed by the statute is one year. Section

354 IPC also provides that apart from sentencing the accused to

imprisonment the accused shall also be liable to pay a fine. As

such, I do not find any infirmity in sentencing the

accused/appellant with simple imprisonment for 1 year, which is

the minimum prescribed, for the offence under section 354 IPC.

The fine amount of Rs. 1000 also appears to be quite reasonable.

Similarly for the offence under section 341 IPC the sentence of 1

month's simple imprisonment and fine of Rs. 500 appears to be

quite reasonable. The sentence imposed by the learned trial court

does not warrant any interference of this court. .

16. In view of the above, the appeal is dismissed. The conviction

and sentence of the appellant is upheld. The appellant is directed

to surrender before the learned court below within 30 days of this

order and to serve the sentence imposed upon him.

17. Return the lower court record along with a copy of this judgment.
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18. Given under my hand and seal of this court on this 29th day of
November, 2022.

@*.---fi(rr\Aq1 
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(Nisanta GosWami)
Addl. Sessions Judge, FTC

Sonitpur , Tezpur


