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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (S),  

SONITPUR AT TEZPUR 

                                            G.R Case No. 31/2012 

                                             (U/s. 279/304(A)/427 of I.P.C) 

           State 

            v/s 

                                                    Bijoy Das  

                                                                                    ………………Accused person. 

Present: Sri Sumit Bhuyan, 

                SDJM(S), SONITPUR, TEZPUR 

 

Advocates appeared:  

For prosecution: Sri R. Goswami.   

For accused: Sri B. Deka. 

Date of offence explanation:  02.09.2014 

Date of prosecution evidence: 18.02.15, 24.04.15, 11.06.15, 14.06.15, 04.08.16 

Date of statement of defence: 02.05.18 

Date of argument: 16.05.18 

Date of judgment: 29.05.18 

And having understood to this day, this Court delivered the following judgment: 

     

JUDGMENT: 

 Brief facts of the case: 

 

1. A brief account of the prosecution story which led to the filing of the present 

ezahar is that on 01.01.12 at about 11.00 pm when the informant’s brother 

Naushed Ali’s magic passenger vehicle was standing beside the National 

highway no. 52 near Dhekiajuli LIC office due to some mechanical failure when 

Naushad Ali and Nabi Hussain stood in the back side of the magic vehicle, one 

passenger bus bearing registration no. AS-01-AC-1287 which was driven in a 

reckless manner by the driver of the said vehicle hit both of them and also the 

magic passenger vehicle due to which his elder brother died on the spot and 

later on Nabi Hussain succumbed to his injuries at Kanaklata Civil Hospital and 

at the same time the magic vehicle and the stall nearby were badly damaged. 

Hence, this case. Investigation: 

2. On receipt of the written ezahar, it was registered by Officer-in-charge of 

Dhekiajuli Police Station as Dhekiajuli P.S. Case No. 05/12, u/s 

279/304(A)/427 of IPC. During investigation, I/O visited the place of 
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occurrence, examined the witnesses, and the driver of the vehicle bearing 

registration no. AS-01-AC-1287 was arrested and sufficient materials being 

found against the accused, I/O of the case submitted charge-sheet against him 

u/s 279//304(A)/427 of IPC. 

Charge:  

3.  The case being transferred to this Court for disposal, the accused appeared 

before the Court and was accordingly released on bail on producing sufficient 

sureties. Copies of relevant documents was furnished to him as per section 207 

Cr.P.C. Having found a prima-facie case against the accused u/s 

279/304(A)/427 of I.P.C., the particulars of offences under the said sections of 

law were read over and explained to him, to which he pleaded not guilty and 

claimed to be tried. 

4.    The prosecution in supports of its case examined five prosecution witnesses, 

including the informant. The accused was examined u/s 313 Cr.P.C and 

discharged. The accused declined to adduce any defence evidence. 

 Points for determination : 

(i) Whether accused Bijoy Das, on 01.01.12 at about 11.00 p.m., at 

Dhekiajuli, drove a night super bus bearing registration no. AS-12-E-4012, 

in a manner so rash and negligent, endangering human life, and thereby 

committed an offence punishable u/s 279 of the IPC? 

(ii) Whether on same day, place and time, the accused person caused the 

death of a informant brother by doing accident by driving the night super 

bus in rash and negligent manner not amounting to culpable homicide and 

thereby committed an offence punishable under section 304(A) of the IPC?  

(iii) Whether the accused person, on the same day, place and time, 

committed mischief by causing wrongful loss or damage to the public 

property and thereby committed an offence punishable u/s 427 of IPC?  
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 Discussion decision and Reasons Thereof: 

5. I have carefully gone through the case record in it’s entirety along with the 

documents annexed with it. I have perused the testimony of the prosecution 

witnesses and heard the arguments advanced by Learned Counsels appearing for 

both sides. 

6. Now, decide the above points by analyzing the evidence of the prosecution 

witnesses and materials available on record. 

7. P.W. 1 Samsul Hoque, testified in his evidence that both the informant and the 

accused are known to him. Accused is a bus driver. On the date of incident the 

accused was the driver of the bus in which he was traveling as a passenger. The 

incident took place on 01.01.12 at about 11.00 pm in the highway near Dhekiajuli 

LIC Office. At that time he was traveling by the same super bus from Rangia to 

Dhekiajuli. On reaching Dhekiajuli, his bus hit the backside of a vehicle. The magic 

passenger vehicle was standing on the left side of the road. Due to collision the 

door of the bus got locked. Two passengers in the magic vehicle died. One of them 

Rohi Hussain and other’s name was Akkash Ali. One died on the spot while the other 

died after reaching hospital. Nearby people informed the police and police arrived 

on the place of occurrence. Bus was coming in a great speed and the same was 

driven by the accused and it was due to the fault of the bus driver that the accident 

took place.  

In his cross-examination, he testified that vehicle ply on the national highway 

and the vehicles were plying on the date of incident too.  His house was located at a 

distance of 2 kilometers from the place of occurrence. The bus was full with 

passengers. No passengers in the bus were injured including himself. The distance 

between Rangia to place of occurrence at Dhekiajuli was about 150 kilometers and 

the accused was driving the vehicle all along and no such incident took place prior 

to the incident. He stepped out of the bus after the incident took place. He did not 

witness the incident with his own eyes. He came to know about the same only after 

hearing sound. He deposed before the police after about 1 hour from the time of 

incident. He did not remember if he had told the police that the incident took place 
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due to the fault of the driver. It is not a fact that he had not deposed before the 

police that the incident took place due to the fault of the driver and even after 

knowing about the incident, he deposed to have forgot about the incident. It is not 

a fact that he did not depose before the police that the driver drove the bus at great 

speed. He could not tell whether the deceased persons were inside or outside the 

vehicle. It is not a fact that the accident took place due to the fault of the bus driver. 

8. P.W.2, Md. Asahan Ali, deposed in his evidence that he is the informant in this 

case and he knew the accused present in the dock. He was in his house at the time 

of incident. Samsul informed him over phone that his elder brother met with an 

accident. He went to the police station and saw the dead body of his brother 

Naushad and Nabi Hussain. On the next day the dead bodies were sent for post 

mortem at Civil Hospital. Later on, he heard that his elder brother was hit by a bus 

and the bus registration number was AS-01-AC-1287. Later on, he lodged an ezahar 

in the police station. Ext.1 is written ezahar and ext.1(1) is his signature. Ext.2 is 

the seizure list. His elder brother’s Tata magic vehicle was seized by the police. 

Ext.2(1) is his signature. Police prepared inquest report in which he signed as a 

witness. Ext.3 and Ext.4 are the inquest report wherein Ext.3(1) and Ext.4(1) are his 

signatures.  

In his cross-examination, he deposed that he had not witnessed the incident. 

The accused present in the dock is un-known to him. He did not know how the 

incident took place. He signed in the seizure list in the police station but he had not 

seen anything. 

9. P.W.3, Shri Mukul Rai, deposed in his evidence that both the informant and 

the accused are known to him. The incident took place about 2 years back. At the 

time of incident, he was sleeping in the night super bus in which he was traveling. 

Suddenly, he heard a sound and saw that there was an accident between the bus 

and another vehicle. The bus collided with a magic van at Dhekiajuli in which two 

passengers in the other vehicle were injured. His bus driver was the accused Bijoy 

Das. He did not know who drove the magic passenger vehicle. 
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In his cross-examination, he deposed that he was working in the bus which 

caused the accident for about 1 year. Accused Bijoy Das was driving vehicle since a 

longtime. The bus was a night super bus. There were two drivers during night time 

and he was working as a driver in the said bus. No incident took place prior to this 

incident. The vehicle was plying on the national highway. It was raining when the 

accident took place. There were passengers in the bus. He was sleeping in the cabin 

above the driver. He had not sustained any injury due to the collision. None of the 

bus passengers were injured. They used to drive night super bus at a normal speed. 

At the time of incident and before he went to sleep the bus was moving at normal 

speed. The accused’s vehicle was moving from west to east and the magic vehicle 

was being pushed from the north side towards the main road. As the magic vehicle 

had some mechanical failure and the same being pushed towards the road due to 

which the accident took place. There was no one seated in the cabin. 

10. P.W.4, Aabed Ali, deposed in his evidence that he did not know both the 

accused and the informant. He stated that he did not know anything about the 

incident. He further stated that he did not know why the case was lodged. 

His cross-examination was declined. 

11. P.W. 5, Bijoy Sarma, deposed in his evidence that he did not know both the 

informant and the accused. About three- four years ago, in 2012-2013, he was 

traveling as a passenger from Nalbari to Lakhimpur when after crossing a bridge at 

Dhekiajuli, the bus in which he was traveling hit a magic and glasses came in. They 

went outside and saw the magic overturned, upside down and two men lying on the 

road dead. They went to their respective places from the place of occurrence. He 

was inside the bus and came to know about the incident after the collision. He saw 

the magic at a distance on the left hand side of the bus. 

In his cross-examination, he deposed that the place of occurrence is a national 

highway and it is a single and two way road. The road is 24 feet wide. They were 

coming from west towards east. The road was not busy and fewer vehicle were 

passing them. It was drizzling and he was sitting at seat no. 10-12. No one in the 

bus was injured. He had not seen the incident. He did not know from where the 
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magic was coming and in what direction it was moving. 

12. Now, let us discuss the points together by analyzing the evidence of the 

prosecution witnesses and materials available on record. It transpires from the 

evidence of P.W.1 that the accused was the bus driver in which he was travelling 

as a passenger on the date of incident and it was due to the fault of the accused 

due to which the accident took place, as it was driven at a great speed but in his 

cross-examination, he has clearly admitted that although the bus was full with 

passengers, none of them were injured in the accident including himself and the 

accused drove the bus all along from Rangia to the place of occurrence at Dhekiajuli 

which was about 150 kilometers. Moreover, his admission as regards not witnessing 

the incident with his own eyes, makes his evidence doubtful, as because if the bus 

was moving at a great speed, the impact would have been such that the passengers 

in the bus would have definitely sustained injuries but he has clearly admitted that 

none of the passengers including himself were injured in the incident. Now, coming 

to the evidence of P.W.2 (informant), it transpires that he was in his house when 

the incident took place and he came to know about the incident from Samsul 

(P.W.1) over phone and he went to the P.S. and saw the dead bodies of his 

deceased brother and another. However, being the informant of this case, he had 

narrated the whole incident in a descriptive manner regarding the time, place of 

occurrence as well as the number of the vehicle causing the accident in his written 

ezahar (Ext.1) but his evidence adduced in the Court contradicts his statement 

made in Exhibit-1 and had clearly admitted in his cross-examination, that he had not 

witnessed the incident and he was unaware as to how the incident took place, 

which makes his evidence far from being accepted, having no corroboration with the 

prosecution story as well as the evidence of the other prosecution witnesses. Now, a 

careful perusal of the evidence of P.W.3 reveals that he was a passenger in the 

night super bus and after hearing a sound, saw the collision between the bus in 

which he was travelling and a magic van and two passengers in the Magic vehicle 

was injured and the accused was his bus driver and his cross-examination reveals 

his admission as regards not sustaining any injury by any of the passengers in the 
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bus as well as himself due to the collision, even though he was sleeping in the cabin 

above the driver which clearly implies that the bus was moving at a normal speed 

and the fact that the magic vehicle with which the bus collided was being pushed 

towards the main road due to which the alleged incident took place, which P.W.3 

has clearly admitted in his cross-examination. The evidence of P.W.4 is not relevant, 

as he was completely unaware of the facts and circumstances of the case due to 

which his cross-examination was declined. Now, coming to the evidence of P.W.5, 

who was also a passenger in the said bus has admitted that he came to know about 

the incident after the collision and his cross-examination also reveals that he had 

not witnessed the incident, which makes his evidence weak and doubtful. 

Now, from a  careful perusal of the entire evidence of the prosecution witnesses, it 

transpires that none of the prosecution witnesses had supported the prosecution 

story, as all the prosecution witnesses including the informant (P.W.2) have clearly 

admitted in their evidence that none of the passengers travelling in the night super 

bus were injured in the accident which clearly implies that the bus was not driven 

negligently or at a reckless speed so as to endanger human life and safety and I 

could find no ingredients of the offence u/s 279 IPC and prosecution failed to make 

out a case against the accused Bijoy Das on the aforesaid point and as such, he is 

entitled to acquittal on this point. Neither any of the prosecution witnesses could 

have firmly deposed that they saw the incident, as all of them have admitted in 

their cross-examination, that none of them had witnessed the incident and in such a 

situation, when there is no firm stand made by the prosecution witnesses, 

presumption is that the accident could be the result of fault of either party or also 

could be the result of a third party which remained unnoticed during the proceeding 

of the case. Moreover,  the informant (P.W.2) have contradicted his own statement 

made in Exhibit-1, when he clearly admitted in his evidence that he had not 

witnessed the incident as he was in his house, when the incident took place and the 

evidence of P.W.1, P.W.3 and P.W.5, proved fatal to the prosecution story, as 

regards the involvement of the accused in causing death of the two passengers 

present in the Magic Vehicle. Informant (P.W.2) had not incriminated the accused 
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in any way whose evidence was inevitable for the prosecution and the other 

prosecution witnesses had also not implicated the accused to have driven the bus at 

a reckless speed which seemed to cause the accident and damaged the Magic 

vehicle, as it is clear from the evidence of P.W.3 that as the Magic vehicle was 

pushed towards the main road, the accident took place. Hence, I am of the 

considered view that the prosecution failed to make out a case against the accused 

u/s 304(A)/427 IPC as well, as I did not find any incriminating materials against the 

accused under the aforesaid sections. 

Hence, on analyzing the evidence of the prosecution witnesses, I am of the 

considered view that the prosecution has not succeeded in proving the guilt of the 

accused in order to warrant conviction to him, as the prosecution failed to establish 

the guilt of the accused beyond all reasonable doubt with cogent evidence.  

 

ORDER 

10. In the light of discussion made above, as the prosecution utterly failed to prove 

the guilt of the accused,  the accused Bijoy Das is found not guilty and he is 

acquitted from the offence U/S 279/304(A)/427 of IPC.  

11. He is set at liberty forthwith. 

12. His bail bond is cancelled and surety is discharged. 

13. Seized articles, if any, are to be disposed of accordingly. 

14. This case is disposed of on contest. 

15. Given under my hand and seal of this court on the 29th day of May, 2018. 

 

                    

         

                                                         Sub Divisional Judicial Magistrate(s). 

                                                                            Sonitpur, Tezpur 
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      APPENDIX. 

 

WITNESSES FOR THE PROSECUTION : 

 

P.W. 1 Samsul Hoque 

P.W.2, Md. Asahan Ali 

P.W.3, Shri Mukul Rai 

P.W.4, Aabed Ali 

P.W. 5, Bijoy Sarma 

WITNESSES FOR THE DEFENCE : 

   NIL. 

 

DOCUMENTS EXHIBITTED : 

 

Ext.1.... Ezahar 

Ext.2.... Seizure List 

Ext.3…. Inquest Report 

Ext.4… Inquest Report 

 

 

  

                                                                                                                                                                               

 

 

                                 

 

 

 

                                        Sub Divisional Judicial Magistrate(s). 

                                                                               Sonitpur, Tezpur 
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