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G.R Case No-1966/2013 

       IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                 Tezpur, Sonitpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

Judicial Magistrate First Class, 

Tezpur, Sonitpur 

G.R. Case No. 1966 of 2013 

           State 

            Versus 

Nepal Kurmi and others 

(Under section 447/506/34 IPC) 

 

Offence explained on: 21.03.2015 

Evidence recorded on: 19.01.2016, 26.09.2017, 18.01.2018 

Statements recorded on: 21.05.2018 

Arguments heard on: 21.05.2018 

Judgment delivered on: 28.05.2018  

Advocate for the Prosecution: Mr. Niranjan Saikia, Ld. APP 

Advocate for the Accused:  Ms. Dulumoni Singha 

                                       

                                                           J U D G M E N T 

Prosecution Case in brief: 

1. Accused persons stood for trial for committing offences u/s 447/506/34 IPC. 

 

2. Prosecution case has been initiated on the basis of written ejahar dated 10.08.2013 

lodged by the informant Dhani Prasad Kurmi stating inter alia that on 06.08.2013 at 

about 11:30 a.m., accused Khiruwa Kurmi along with his son Nepal Kurmi, his daughter 

Bina Kurmi, grand-daughter Leela tied their goats in the black lentils cultivation (mati 

maah) near bank of the fishery pond of the society. When the chowkidar (guards) 

chased the goats from the fishery bank, accused Khiruwa Kurmi along with his son, 

daughter and grand daughter tried to beat the chowkidars using some dao, hoe and 
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wooden stick etc. but they somehow managed to escape, with the help of some other 

persons who were present at the society office at that time. It is also stated in the 

ejahar that there were some black lentils cultivation (maati maah) grown near the banks 

of the fishery, so that the neighbours cannot allow their domestic animals to graze in 

the rainy seasons because it makes heavy erosion over the banks, when it rains. It is 

stated that there was fencing throughout the banks of the society fishery to prevent 

animals from entering there. On the day of occurrence of the incident, accused Khiruwa 

Kurmi along with his family unlawfully entered inside the society and when the 

chowkidars (guards) tried to stop them from doing so, they tried to beat him. It is 

alleged that when the accused persons failed to do so, they destroyed the black lentils 

cultivation. Accused Khiruwa Kurmi and his family has been trying to harm the society 

since ten (10) years ago. FIR was registered against the accused persons in the 

Dhekiajuli PS but they have pleaded guilty and also promised not to repeat such acts in 

future. Further, it is stated that accused Kurmi along with his son was informed to 

appear in the office of the society on 08.08.2013 to settle the matter, but they failed to 

appear. Hence this case.  

 

3. On receipt of the ejahar, officer in charge of Dhekiajuli Police Station has registered a 

case as Dhekiajuli P.S. Case no 386/13, u/s 447/506/34 of the Indian Penal Code. 

Thereafter, I/O has launched the investigation of this case. After completion of 

investigation, I/O has finally submitted charge sheet u/s 447/506/34 of the IPC against 

the accused persons.  

 

4. Thereafter, cognizance has been taken and summon has been issued to the accused 

persons. On appearance of accused persons, necessary documents required u/s 207 Cr. 

PC has been furnished to them. On perusal of the materials on record substance of 

accusation u/s 447/506/34 IPC is read over and explained to the accused persons to 

which they pleaded not guilty and claimed to be tried. 

 

5. Prosecution, in support of its case has examined only five (5) witnesses. 

 

6. On closure of prosecution evidence accused persons were examined u/s 313 of the 

Criminal Procedure Code wherein they have denied all the incriminating questions put to 

them. Accused persons have also denied leading evidence. 

 

7. I have heard the arguments advanced by the learned counsel for the accused and 

Ld. A.P.P. Perused the materials available in the case record. Upon hearing both the 

parties and on perusal of the record, following points for determination are formulated 

for proper adjudication of this case. 

 

 

 

         

        POINTS FOR DETERMINATION: 
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Point No 1: Whether the accused persons in furtherance of common intention 

committed criminal trespass on 06.08.2013 at about 11:30 a.m., by entering upon the 

property of Torajan Fishery Society with intent to assault, annoy or abuse the informant 

and thereby committed the offence punishable u/s 447 read with section 34 of the IPC? 

 

Point No 2: Whether the accused persons in furtherance of common intention 

criminally intimidated the chowkidars of the Torajan Fishery Society in order to cause 

them alarm and thereby committed the offence punishable u/s 506 read with section 34 

of the IPC?  

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. Now let me try to decide the above points by appreciating the evidence available in 

the case record. I have carefully considered the evidence available in the instant case. 

P.W-1, Dharani Prasad Kurmi deposed in his evidence that he is the informant of 

this case and the accused persons are known to him. This incident took place on 

06.08.2013 at about 11:30 am. It was informed to him by one Milan Chandra Bhuyan, 

Secretary of Torajan Cooperative Fishery Society that the chowkidars (guards) chased 

the goats who were tied near the bank of the fishery. On that day the guards informed 

him about the incident and he immediately went to the fishery. It is also deposed by 

P.W-1 that black lentils were cultivated near the bank of the fishery so that cows and 

goats could not be allowed to graze in that area. When he went to the fishery he saw 

that fencing, the black lentils cultivation etc were destroyed and he came to know that 

the accused persons caused damage to the said cultivation. The accused person also 

destroyed the black lentil cultivation by cutting it with a dao and they also visited the 

place of occurrence. Exhibit-1 is the ejahar and exhibit-1(1) is his signature.  

9. During cross examination P.W -1 deposed that Torajan Cooperative Fishery Society is 

a government registered society but he has not submitted the registration papers of the 

society. It is also admitted by P.W-1 that he has not submitted the Dag no. and Patta 

no. of the fishery along with the ejahar. The said fishery is on 55 bighas of land and the 

land of Gopal Kurmi is situated near the fishery. The accused persons went to beat and 

physically assault the chaukidars (guards) but some of the persons who were present 

stopped the accused persons from doing so and hence the accused persons could not 

assaults the chaukidars (guards). During cross examination P.W-1 deposed that on 

08.08.2013 a public meeting was held and the accused persons were also called in the 

said meeting but they did not appear in the meeting. On the basis of the decision of the 

public, a case was lodged on 10.08.2013 but it is admitted that on the date of 

occurrence of this incident no ejahar was given. P.W-1 also does not remember the Dag 

no and Patta no. of 55 bighas of land i.e., fishery. It is also deposed that since 1955 the 

fishery is under the possession of Torajan society. The information was given to P.W-1 

by the chaukidars (guards) and both of them are alive. The Secretary Milan Bhuyan is 

also alive. Out of 55 bighas of land 4 bighas of land were used for black lentil 

cultivation. It is also admitted by P.W-1 that he has not stated any reason for his delay 
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in lodging the ejahar. He also admitted that he did not witness the occurrence of the 

incident and he also did not see the accused person at the place of occurrence. P.W-1 

deposed that police seized the broken fencing and the black lentils cultivation (mati 

maah). The distance between the house of the accused persons and the bank of the 

fishery is only 3 foot and the breadth is only 20 foot. The suggestion to be forwarded by 

the defence counsel was vehemently denied by P.W-1. 

10. P.W-2, Noor Islam deposed in his evidence in chief that both parties are known 

to him. On 06.08.2013, at Torajan Fishery a fight took place regarding the destruction 

of the black lentils (Mati Maah) cultivation by the goats between the accused persons 

and the chaukidars (guards). The accused persons tied their goat at Torajan fishery and 

the chaukidars (guards) chased the goats from the Fishery and it was at that point of 

time the accused persons chopped of the mati maah cultivation. The accused persons 

tried to assault the chaukidars (guards) with a lathi (stick) but they were somehow 

saved by P.W-2 and some other persons who were with him. The accused persons 

thereafter left the place of occurrence.  

11. During cross examination P.W-2 deposed that he did not state before the police at 

the time of recording his statement that Ahed Ali and Mubarak Ali were the chaukidars 

(guards) at the place of occurrence. A fight took place between the Ahed Ali, Mubarak 

Ali and the accused persons. The house of the accused persons is near the fishery. 

Although P.W-2 is not a member of the Torajan Cooperative Fishery Society but he 

catches fishes for earning his livelihood.  

12. P.W-3, Safiqul Islam deposed in his evidence in chief that both parties are known 

to him and this incident took place almost three (3) year ago. The chowkidars (guards) 

of Torajan Fishery namely Ahed Ali and Mubarak Ali cultivated black lentils cultivation 

(mati maah) and the accused persons allowed their goat to graze in the said cultivation 

which was said to him by the chaukidars (guards). When the chaukidars chased the 

goats from the cultivated land near the fishery bank the accused persons with dao, lathi 

(stick) came to assault the chaukidars (guards) when some other persons who were 

stitching the fishing nets stopped the accused persons from doing so and thereafter the 

accused persons left the place of occurrence. However it is stated that the when the 

accused persons left the place of occurrence they destroyed the fencing as well as the 

black lentils cultivation (mati maah) cultivation was chopped by them.  

13. During cross-examination P.W-3 deposed that he does not remember the date of 

occurrence of this incident. The accused persons left their goats to graze in the fishery 

bank almost three (3) times. P.W-3 stated that he catches fish in the fishery pond. 

14. P.W-4, Nur Hussain deposed in his evidence-in-chief that he is the informant of 

this case and he knows all the four accused persons. The incident took place on 

06.08.2013 near jointly owned co-operative fish pond at about 11:00 to 11:30 am. It is 

deposed by P.W-1 that on the day of incident, daughters of the accused Bina Kurmi and 

Nepal Kurmi tied their pet goats over the black lentils cultivation (mati maah) and the 

chowkidars (guards) of the pond chased away the goats from the cultivation.  Accused 
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Bina Kurmi and Lila Kurmi came there along with their daughters and shouted at the 

chowkidars. They also tried to assault the chowkidars with sticks that they brought with 

them. The chowkidars ran away from the place when he saw the ladies coming towards 

them. Accused Nepal Kurmi complained to the secretary Milan Chandra Bhuyan that the 

chowkidars untied and cut the 'rope' (pogha) tied around the goats and then the 

secretary paid the amount of the rope to accused Nepal Kurmi to purchase the rope. 

Thereafter the family members of Nepal Kurmi came out and shouted by making a hue 

and cry near the pond as to why their goats were chased away. It is deposed by P.W-4 

that he was in the fishery office at that time. The villagers called the parties to make a 

compromise, but accused persons did not turn up.  

15. During cross-examination P.W-4, deposed that on the day of incident, accused 

Nepal Kurmi lodged an FIR against Dharani Prasad Kurmi, Milan Bhuyan, Ahed Ali and 

Mubarak Ali for assaulting and biting their pregnant goat (who was conceiving at that 

time) and tried to outrage the modesty of daughter of Nepal Kurmi which he know. On 

06.08.2016, the “Samobaya Fishery Cooperative Society'' organized a meeting which 

was attended by the accused persons and his family. Thereafter FIR was lodged by 

Dharani Prasad Kurmi against the accused persons. It is deposed by P.W-4 during his 

cross examination that the house of accused is situated near the Bank of Fishery Pond 

and also the paddy field and has been working in the fishery pond since last 18 years as 

fisherman. The fishery co-operative started since 1954-55 which is about 65 to 70 

bighas in area. P.W-4 admitted that he does not know whether the fishery is registered 

under co-operative societies act. Black lentils cultivation (Mati Maah) was cultivated in 

southern side of the bank of two ponds (No.2 and No.3). There are all total 13 numbers 

of ponds. 'Mati Maah' was cultivated in an area of near 10 bigha area of pond land and 

6 bigha as well on the banks. Chowkidar Mubarak and Ahed Ali cultivated the black 

lentils as instructed by secretary Milan Chandra Bhuyan. On the day of incident, the 

plants of the black lentils were grown about 6 inch. Police saw the plants eaten and 

destroyed by accused persons. Police did not seize those plants which were destroyed. 

He does not know the Dag no. and Patta no. of the fishery pond. Meeting organized by 

the co-operative society maintains proceeding books regarding any kind of disputes. In 

connection with this case also, proceedings were maintained.  

16. P.W-5, Hazrat Ali deposed in his evidence-in-chief that he knows Milan Chandra 

Bhuyan and Dharani Prasad Kurmi as well as the accused persons. The incident took 

place in the year 2013 at about 11 to 12 noon. The incident relates to the fishery in 

Torajan Co-operative Society, near the bank of the fishery has certain land, belonging to 

both the accused persons as well as P.W-5. The co-operative society cultivated black 

lentils in the bank. The accused persons had tied their goats for grazing in that 

cultivation and the chowkidar came and untied the goats and drove them away. 

Thereafter the accused persons namely, Lila Kurmi and Bina Kurmi chased the 

chowkidars. Accused Nepal Kurmi and Khirowa Kurmi were seen cutting down the plants 

of black lentils. Thereafter, he left the place of occurrence.  
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17. During cross-examination P.W-5, deposed that he does not remember the exact 

date and day of the alleged occurrence. There were no any other houses at the place of 

occurrence. He has 4 bighas of land near the place of occurrence. The house of Khiruwa 

Kurmi is near the place of occurrence. The entire pond including the bank where the 

cultivations of black lentil were done comprises of about 20 bighas of land. He does not 

know when the cultivation was done. The plant of black lentils is about 6 inch at the 

time of occurrence. The accused persons chopped of the black lentils comprising of 

almost 1 kathas of land. It is deposed by P.W-5 that it was done his my presence but he 

did not restrain them. He did not inform the matter to Milan Chandra Bhuyan and 

Dharani Prasad Kurmi. Thereafter the accused persons namely, Lila Kurmi and Bina 

Kurmi chased the chowkidars. Accused Nepal Kurmi and Khirowa Kurmi were seen 

cutting down the plants of black lentil. It is also stated by P.W-5 that he does not know 

that the accused persons already filed a case against Milan Chandra Bhuyan, Dharani 

Prasad Kurmi and the chowkidars. He also does not know if the informants had beaten 

up the pregnant goats and tried to outrage the modesty of the daughters of Nepal 

Kurmi.  

18. Scanning the evidence on record it transpires that the incident took place on 

06.08.2013 but the ejahar was lodged on 10.04.2013. Moving further, it is admitted 

position that he lodged the case after 5 days of occurrence. Exhibit -1 shows that it was 

filed on 10.08.13. Admittedly no reason is assigned for delay in lodging the ejahar. In 

Thulika Kali versus State of Tamilnadu, (1972) 3 SCC 393, the consequences for 

delay in lodging FIR has been discussed as follows:  

"First Information Report in a criminal case is an extremely vital and valuable 

piece of evidence for the purpose corroborating the oral evidence adduced at 

the trial. The importance of the report can hardly be overestimated from the 

standpoint of the accused. The object of insisting upon prompt lodging of the 

report to the police in respect of commission of an offence is to obtain early 

information regarding the circumstances in which the crime was committed 

the names of the actual culprits and the part played by them as well as the 

names of eyewitness present at the scene of occurrence. Delay in lodging the 

first information report quite often results in embellishment which is a 

creature of after- thought. On account of delay, the report not only gets 

benefit of the advantage of spontaneity danger creeps in of the introduction 

of colored version, exaggerated account or concocted story as a result of 

deliberation and consultation. It is, therefore, essential that the delay in 

lodging the first information report should be satisfactorily explained."  

Again Hon'ble Supreme Court, in Anil Rai versus State of Bihar, (2001) 7 Supreme 

Court Cases, held that “The delay is not material when prosecution gives 

cogent and reasonable explanation for it'. Further, 'Doubt on authenticity of 

FIR can be based not on every delay but only on extraordinary and 

unexplained delay'. 
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Here in our case admittedly no reason has been assigned for the delay in lodging the 

ejahar. Hence I am of the considered opinion that such delay will result fatality to the 

prosecution case. 

19. Prosecution also failed to examine the material witnesses in this case. The best 

persons to state about the alleged occurrence of this instant case i.e., the chowkidars 

(guards) namely Ahed Ali and Mubarak Ali were not examined by the prosecution.  Also, 

prosecution failed to examine the IO in this case. P.W-1 deposed that police seized the 

broken fencing and the black lentils cultivation (mati maah) but on the contrary P.W-4 

during cross examination deposed that police did not seize those plants which were 

destroyed. Now, it appears that there was no seizure of the said rope (pogha), black 

lentils cultivation (maati maah), the offending instruments like lathi, dao etc by the 

Investigating Officer. It is also seen that none of the P.W’s could state the date of 

occurrence of the incident. In fact, P.W-4 during cross examination altogether narrated 

a different story. Prosecution also failed to state the vital issues before the IO. In others 

words minute perusal of the evidences of the PW’s bears different story from one 

another in various aspects. Thus, what appears is that a conflict existed among the 

parties since both the parties appear to combat a legal battle against each other. With 

regards to the Torajan Fishery Co-operative Society, prosecution even failed to submit 

the registration papers of the society as well as to examine the Secretary of the said 

society. The demarcated boundary of the said society could not be explained properly 

by the prosecution. Hence, elements of offence u/s Section 447 IPC are not attracted 

against the accused persons. Hence, any further discussion on this would be a futile 

exercise. 

20. So far as the other allegations are concerned, i.e. u/s 506 IPC, Exhibit -1 as well as 

the PW’s are totally silent about the same. PWs have not uttered a single word 

regarding any criminal intimation caused to the victims i.e., the chowkidars. The 

element of criminal intimidation is also not reflected from the evidence of the 

prosecution witnesses.   

21. From the above discussions, it is very much difficult to arrive into the conclusion 

that accused persons, in furtherance of their common intention had committed the 

offence u/s 447/506/34 of the Indian Penal Code. As such I have no hesitation to hold 

that prosecution has miserably failed to prove the charges u/s 447/506/34 leveled 

against the accused persons and they deserve acquittal. 

 

                 

                                                      ORDER 

  

22. In view of the above discussions, I am of the considered opinion that, prosecution 

has failed to establish the case against accused persons namely Nepal Kurmi, Khiruwa 

Kurmi and Bina Kurmi. Accordingly, accused persons are acquitted of the charges u/s 

447/506/34 levelled against them in the instant case. 
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23. Set the accused persons at liberty forthwith. 

  

24. The bail bond for the accused persons are extended for a further period of six (6) 

months.  

 

25. The case is disposed of on contest accordingly. 

 

 

Given under my hand and seal on this 28th day of May 2018 at Tezpur, Sonitpur. 

 

 

 

 

                                                                            (Ms. Sparsita Garg)                                                     

                                                                    Judicial Magistrate First Class 

                                                                             Tezpur, Sonitpur 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                  APPENDIX 

 

     A. WITNESS OF PROSECUTION: 

 

     1. P.W-1:  Dharani Prasad Kurmi  

 

     2. P.W-2:  Noor Islam 

 

     3.  P.W-3, Safiqul Islam 

 

     4. P.W-4, Nur Hussain 
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     5. P.W-5, Hazrat Ali 

 

  

     B. EXHIBITS OF PROSECUTION: 

  

1. Exhibit.1: FIR. 

 

2. Exhibit. 1(1): Signature of the informant. 

 

3. Exhibit 2: Post Mortem Report 

 

4. Exhibit 2: (1): Signature of Dr. Sanjay Rai 

 

5. Exhibit 3: Sketch Map 

 

6. Exhibit 3 (1): Signature of Sunil Sarkar 

 

                            

    C. WITNESS OF DEFENSE: NIL 

 

    D. EXHIBITS OF DEFENSE: NIL 

                                                                                                             

                                                            

 

 

                           

                (Ms. Sparsita Garg)                                                     

                                                                      Judicial Magistrate First Class 

                                                                               Tezpur, Sonitpur 

 

 

 

 

 

 

 

 


