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An application under Section 5 of Limitation 
Act for condoning 136 days of delay in 
preferring prayer under Order-9 Rule-9 of 
CPC for restoration of T.S No-16 of 2009 
which was dismissed for default on 03-08-
2018 & came up for final hearing on-
09/01/2020 in presence of following 
Advocates:-  

 
Ld. Advocate appeared for the petitioner          : - Mr. S.K. Singh 
Ld. Advocate appeared on behalf of OP  : - Mr. A. Goswami 
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1. Instant Misc. case arisen out of a petition filed by petitioner/plaintiff 

against the O.Ps/defendants under section 5 of Limitation Act praying 

for condonation of 136 days delay in preferring prayer under Order-9 

Rule-9 of CPC for restoration of T.S No-16/2009.  

2. Petitioner’s/plaintiff’s case: - The petitioner‟s case appears to be 

in a narrow campus is that the petitioner was ignorant that his suit 

i.e.Title Suit No.16/09 was dismissed on 03-08-2018. That the 

petitioner came to know about the dismissal of the suit on 14-12-

2018 when he visited the court. Petitioner further pleaded that on the 

previous day he had taken back the brief of the case from his 

engaged counsel for consultation with Advocate Sri Sachin Sharma, 

who has been looking after another connected case at Biswanath 

Charali. That petitioner due to his ill health couldn‟t meet and consult 

Advocate Sri Sachin Sharma and meanwhile, his engaged advocate 

Sri S.K.Singh got confused as to whether he was to continue with the 

case or not in the absence of the brief and in absence of any clear 

instructions from the plaintiff/ petitioner. Petitioner further pleaded 

that his engaged advocate Sri S.K.Singh, intimated the court about 

taking back of the brief by the plaintiff/petitioner and about his 

decision to withdraw as a counsel from the suit  but he didn‟t issue 

any notice or intimation to the plaintiff/petitioner about the same so 

the plaintiff/petitioner was under genuine belif that his case would be 

looked after by his cousnel Sri S.K.Singh. Plaintiff/petitioner further 

pleaded that the petitioner had gone to Kolkata on 29.07.2018 for 

treatment and returned to Tezpur in August, 2018 but he didn‟t 

contact with his counsel Sri S.K.Singh to know about the status of the 

case. Petitioner further pleaded that his engaged advocate Sri 

S.K.Singh has been defending the plaintiff/petitioner in other cases 

pending at different courts including this Hon‟ble court and since the 

counsel has been continuing with other cases the plaintiff/petitioner 

remained under the impression that this case is also looked after by 

him in his absence. That he had requested the counsel to get this 

case transferred to Biswanath Charai since the connected case [Title 

Suit No.1/03] was proceeding there. Plaintiff/petitioner pleaded that 

the dismissal of the suit was due to communication gap between the 

plaintiff and his counsel. That plaintiff has been pursuing the case 

from this court for arround ten years now and if the suit is not 

restored back to file a  great prejudiced will be caused to the 
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petitoner. It is also pleaded that petitioner is 79 years of age and he 

deserves sympathy. Further the petitoner has spent much in flling the 

suit for realization of Rs.6,80,05,429.50 paisa and a huge sum of 

money involved. That petitoner was to file restoration of petition 

withing 30 days from the date of dismisssal of the suit i.e -

03/08/2018 and due to aforesaid reasons the application could not be 

made in time. That date of dismissal of suit is on-03/08/18 and the 

date by which restoration ought to have filed on-02/09/18 and 

restoration application filed on-18/12/2018 i.e after 136 days.  Under 

the above said grounds the petitioner prayed to condone 136 days of 

delay in preferring restoration of T.S No-16/2009.  

3. Per contra, O.P‟s contested the prayer of the instant Misc. case of the 

petitioner by filing written objection both in law and facts. The O.P 

stated that the submission of the petitioner/plaintiff that T.S Case 

No.16/2009 was dismissed for default on 03-08-2018 and that neither 

the petitioner/ plaintiff nor his counsel appeared on the date fixed are 

matters of record and need be proved by the petitioner/ plaintiff. The 

O.P stated that the petition is neither maintainable nor tenable under 

facts stated in the petition and grounds made therein. The OP 

pleaded that the submission of the plaintiff/ petitioner that he was 

ignorant of the dismissal of the suit is not a believable story nor a 

plausible one that proceeding is going on and had been pursued 

since the filing of the case in the year 2009, but suddenly he lost 

sight of the case for about more than 4 months. The OP further 

pleaded that the plaintiff/ petitioner took back the brief of the case 

from the engaged advocate of Tezpur to consult with another 

Advocate Sri Sachin Sharma at Biswanath Charali who has been 

looking after another connected pending case at Biswanath Charali of 

the petitioner and that the petitioner didn‟t instruct the engaged 

advocate of Tezpur not to take steps in the TS 16/2009 therefore, 

there was nothing to be confused on the part of the advoacte 

pertaining to taking steps in the case are all stories brought from thin 

air. OP further pleaded that the submission of the plaintiff/petitioner 

that the dismissal of the suit was due to communication gap between 

the plaintiff and his counsel is laughable as the plaintiff/petitioner 

never communicated with his advocate not to take steps in this case, 

plaintiff/petitioner is silent about the fate of the brief taken back from 

this advocate, there is nothing on record that the advocate at Tezpur 

had left or withdrawn from the case then why at all he did not take 
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steps is an existing mystery proceedings. OP further pleaded that if 

the petitioner suffers irreparable loss then why at all the petitioner 

lost sight of the case for four months, whereas the petitioner‟s eyes 

were wide open to all his other pending cases. OP further pleaded 

that as stated by the petitioner he had gone to Kolkata on 

29.07.2018, returned to Tezpur in August, 2018 and the suit was 

dismissed on 03.08.2018 then what prevented the plaintiff/petitioner 

from contacting the advocate till 15.12.2018. The OP further pleaded 

that the plaintiff/petitioner is a staunch litigant in many cases of 

Sonitpur and Biswanath districts then how come after filing evidence 

by affidavit he forgot about the case and slept over his rights for four 

months. That OP‟s further pleaded that list of cases filed by and 

against the petitioner is listed from 2009 to 2019, and the cases i.e 

M.S No-20/15, T.A No-1/16, N.I Case No-151/16, M.A No-4/17, T.Ext. 

No-11/17, M.S No-4/2002, M.S No-11/18 were fixed during 03.08.18 

to 15.12.2018. Hence, the petitioner suppressed the material facts 

and as such he cannot be allowed to play with the whims and 

caprices in-as-much as it is clear case of sheer abuse of process of 

law and nothing else. Upon the above OPs/ defendants prayed to 

reject the condo nation prayer with cost.   

DISCUSSION, DECISIONS AND REASONS THEREOF 

4. Heard both the sides and perused the entire case record 

carefully. The petition filed under section-5 of Limitation Act 

backing with medical prescriptions, Air tickets and in support with 

an affidavit.  

5. Certainly, instant misc. case has been arisen out of a petition filed 

under section-5 of Limitation Act for condoning 136 days of delay 

in filling petition under order 9 rule 9 of CPC. Prior discussing the 

pleadings of both the sides, let have a look on the settled 

provisions of law for the sake of conveniences.   

6. Now coming to the settled provisions of law this court finds that 

the expression "sufficient cause" in section 5 of the Limitation Act 

should receive a liberal construction so as to advance substantial 

justice. Rules of limitation are not meant to destroy the rights of 

the parties. They are meant to see that parties do not resort to 

deliberate tactics, but seek their remedy promptly.  

7. It is well known principles that law of Limitation and condonation 

of delay are two effective implementations in the quick disposal 

of cases and effective litigation. On the one hand if the law of 
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limitation keeps a check on the pulling of cases and prescribes a 

time period within which the suit can be filed and the time 

available within which the person can get the remedy 

conveniently. The law of Condonation of Delay keeps the principle 

of natural justice alive and also states the fact that different 

people might have different problems and the same sentence or 

a singular rule may not apply to all of them in the same way. 

Thus it is essential to hear them and decide accordingly whether 

they fit in the criteria of the judgment or whether they deserve a 

second chance. 

8. In the light of discussions above this court finds that for effective 

disposal of the dispute if the parties in a civil proceeding deserves 

second chance then they may be allowed to contest the 

proceeding in compliance the principles of nature justice in case 

the parties prevented from appearing before the court under 

some genuine problems. In this case this court shall try to 

understand as to whether the petitioner prevented from 

appearing before the court under some genuine problems.  

9. Now arriving again to this case, this court finds that the petitioner 

Nakul Ch. Paul transported instant case U/S- 5 of Limitation Act 

for condonation of 136 days of delay in preferring the prayer of 

restoration of suit under Order 9 rule 9 of CPC. The petitioner 

benevolently begged in his prayer that petitioner came to know 

about the dismissal of the TS No.16/19 on 15-12-2018 when he 

visited the court. He also pleaded that on previous date of Title 

Suit, he had taken back the brief from the engaged counsel Mr. 

S. K. Singh for consultation with advocate Sri Sachin Sarma who 

has been looking after connected case at Biswanath Chariali vide 

TS No.1/03 and in meanwhile his engaged counsel Mr. S. K. 

Singh   got confused as to whether he was to continue with the 

case or not in absence of any brief or instruction from the 

plaintiff. That Learned counsel intimated the court about taking 

back of the brief by the plaintiff and further informed the court 

his decision of withdraw as counsel from the suit, although no 

notice was issued to the plaintiff. It is also pleaded by the 

petitioner that he went to Kolkata on 29-07-2018 for cardiac 

treatment and in the month of August/18 he returned back from 

Kolkata and he was with the belief that his counsel Mr. S. K. 

Singh is looking after his case in his absence as the other cases 
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were being looking after by said counsel in different courts of 

Tezpur. OP raised vehement objection contending certain facts 

and law and prayed to dismiss the prayer.  

10. Hence, in the forthcoming discussion this court shall try to 

ascertain the following points for determination those are 

unveiled from the pleadings of both the parties :  

1. Whether the petitioner explained 136 days of delay 

of preferring prayer U/O-9 Rule-9 of CPC for 

restoration of T.S No-16 of 2009, suitably in view of 

Section 5 of Limitation Act?    

2. Whether the petitioner was prevented from 

appearing before the court on 03-08-2018 under 

certain sufficient and reasonable cause or excuse? 

11. For the sake of accessibility, let us discuss both the points for 

determination together as those are inter-related. Undeniably, the 

petitioner as well as the O.P have not adduced any sort of 

evidences during the hearing of the case. Now, coming to the 

factual matrix of the case, this court finds that T.S No.16/09 

which was pending at the stage of cross-examination of 

witnesses dismissed on 03-08-2018 as neither the petitioner nor 

his counsel appeared before the court. The date of dismissal for 

default appears to be on-03.08.2018 and the date of which 

restoration petitioner ought to have been filed appears to be on 

02-09-2018, but the petitioner stimulated the petition under 

Order 9 Rule 9 of CPC and U/S- 5 of Limitation Act after 136 days 

from the date of dismissal of the suit. The petitioner in explaining 

the delay of preferring the prayer of restoration under Order 9 

rule 9 of CPC resisting that the petitioner was suffering from 

geriatric problem and underwent treatment since from the month 

of July/18 to Aug/18, at Kolkata and in the month of Aug/18 he 

came to know about the dismissal of the suit on appearing before 

the court. The Xerox copies of the medical documents submitted 

along with the petition not proved and established as the 

petitioner failed to examine any witness. The documents 

submitted in the form of Xerox copies are appears to be air 

tickets and certain medical prescriptions with reports and the 

genuineness of those documents were not been established 

before this court by the petitioner‟s side during the hearing stage. 

Even if the court considers those documents to be genuine then it 
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disclosed before this court that petitioner undergone treatment 

from the months of July/18 to Aug/18 and he himself claimed 

that he came to know about the dismissal of the suit on-

15/8/2008 on appearing before this court. Hence, from the 

contentions of the petitioner it disclosed that petitioner came to 

know about the dismissal of the suit on-15/08/2018 and if so, 

then what prevents the petitioner from preferring prayer of 

restoration of suit immediately after 15/08/2008 or within one 

month of the date of his knowledge. The petitioner failed to 

explain any reason for not preferring restoration prayer within 

one month from his date of knowledge of dismissal i.e on-

15/08/2018. The plea of medical treatment appears to be much 

before of dismissal of the suit. Hence, it is seen that petitioner 

failed to put forward any proper explanation of delay in filling the 

restoration prayer from the date of his knowledge i.e from 

15/08/2018 to till the date of filling the restoration prayer under 

Order-9 Rule-9 of CPC vide Misc. (J) No-97 of 2018. 

12. Certainly, the prayer of condonation of 136 days of delay for 

restoration of suit under Oder 9 Rule 9 of CPC needs to be 

explained properly in accordance with law. Here in this case, the 

petitioner himself pleaded that in the month of Aug/18 when he 

appeared before the court he came to know about the dismissal 

of the suit on 15-12-2018 and consequent to that till he preferred 

the petition for condonation with restoration of suit under Order 9 

Rule 9 of CPC, he failed to explain the delay and he had not 

pleaded any sufficient cause which prevented him from preferring 

the prayer of restoration of suit within the period of limitation or 

beyond the period of limitation. Even the court considers the date 

of knowledge of the petitioner about the dismissal of the suit on 

15-12-2018 then also the petitioner ought to have preferred the 

prayer of restoration under Order 9 Rule 9 of CPC within 02-09-

2018, but the instant petition for restoration filed on 18-12-2018 

and there is no explanation of condonation of such 136 days of 

delay in preferring the prayer of restoration petition.  

13. Admittedly, when a party filed petition for condonation of delay 

u/s 5 of Limitation Act, he needs to plead the sufficient cause that 

prevents him from appearing before the court within the period 

of limitation Act, but surprisingly there is no explanation of 136 

days of delay in preferring restoration of the suit. In the instant 
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Misc. case in hand, petitioner in para no.3 of his petition pleaded 

that on previous date he had taken back the brief of the case 

from his engaged counsel for consultation with advocate Sri 

Sachin Sarma who has been looking after another connected case 

at Biswanath Chariali vide TS No.1/03. It is also pleaded by the 

petitioner that his counsel Mr. S. K. Singh got confused as to 

whether he is to continue with the case or not, having absence of 

brief or in absence of any clear instruction from the plaintiff. As 

such it is crystal clear from the pleadings on record that petitioner 

himself admitted that he has taken back the brief from his earlier 

advocate Mr. S.K Singh on the previous date of dismissal of the 

suit. If so, then it proposes that petitioner did not instructed the 

engaged advocate at Tezpur to take steps in TS No.16/09 and 

therefore question of arising any confusion in the mind of 

Learned Advocate S.K Singh does not arise in respect of taking 

steps on the date fixed. Hence, the contention of petitioner in 

respect of the fact that suit was dismissed due to communication 

gap between the advocate Mr. S. K. Singh and petitioner not 

appears to be sustainable and tenable in nature. 

14. More also, there is no question to remain silent by the petitioner 

on certainty that his earlier advocate shall look after the T.S 

No.16/09, as the petitioner himself admitted that he had taken 

back the brief from learned advocate Mr. S. K. Singh to consult 

with learned advocate Mr. Sachin Sarma at Biswanath Chariali 

who is looking after a case vide TS No.1/03. 

15. Therefore from the pleadings of petitioner this court finds that 

petitioner had sufficient knowledge about the pendency of the 

suit and fixed date and the petitioner having constructive 

knowledge about the fate of taking over of the brief from the 

earlier advocate he ought to have engaged a new advocate or 

gave clear instruction to his advocate Mr. Sachin Sarma to take 

steps in TS No.16/09. 

16. The petitioner further pleaded that his learned advocate Mr. S. K. 

Singh informed the court that his client has taken back the brief 

from him and he also informed the court his decision to withdraw 

himself as counsel from the suit. However, he did not issue any 

intimation or notice to the plaintiff. As such, from the contention 

of the petitioner it disclosed before this court that learned 

advocate Mr. S. K. Singh had informed the court about his 
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retirement as counsel from the case and the question of genuine 

belief of the petitioner to look after his case by Mr. S. K. Singh 

does not arise as the petitioner himself taken back the brief from 

his earlier counsel Mr. S. K. Singh.  

17. Petitioner in para No.4 of his petition pleaded that learned 

counsel Mr. S. K. Singh has been defending the petitioner in 

many cases pending at different courts including this court. If so, 

then the learned counsel ought to have taken steps in TS 

No.16/09. The petitioner in para No.5 of this prayer pleaded that 

there was a communication gap between the plaintiff and his 

counsel, but from the pleadings of the petitioner it disclosed that 

they were very much in touch in respect of the other suits i.e. MA 

No.4/17, MS No.2/12, M.Ex.3/17 and petitioner himself admitted 

that he had taken back the brief of T.S No.16/09 from his 

advocate and then question of communication gap between him 

and his counsel Mr. S. K. Singh does not arise.  

18. The petitioner further prayed that he is 79 years old and he 

incurred huge sum for institution of the suit as it is a suit for 

realization of Rs.6,89,5429/-. The age of petitioner as well as 

investing huge sum for instituting the suit before the court 

apparently not appears to be tenable reason for condonation of 

delay until and unless the party who seeks condonation of delay 

proves and establishes and explains each days of delay. 

19. The law says about the „sufficient cause‟ and sufficient cause has 

to be explained and proved before this court. Undeniably, the 

phrase “sufficient cause” deserves a liberal interpretation in 

condoning the delay but in the dispute in hand the petitioner 

failed explain the delay providing any reasons. In the foregoing 

discussions we have observed that petitioner came to know about 

dismissal of suit on-15/08/18 and if the court considers that due 

to communication gap suit was dismissed for default then why 

the petitioner and his counsel failed to submit any prayer for 

restoration of suit on the date of knowledge or within one month 

of his knowledge as there was no communication gap between 

the petitioner and his counsel after dismissal of the suit from the 

date of knowledge i.e on-15/08/2018. 

20. The OP No. 2(i) (ii) and (iii) in their written objection 

empathetically pleaded that petitioner‟s counsel Mr. S. K. Singh is 

conducting many cases on behalf of the petitioner since from 
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2009 to 2019 and in para Nos. 4,5 and 6 of the written objection 

they have mentioned the numbers of those cases. As such, the 

petitioner was very much well acquainted with the facts of 

dismissal of the case, did not prefer the restoration prayer with 

the time and further prayed to dismiss the prayer of the plaintiff.  

21. Petitioner in his petition admitted about defending him in other 

various suits which are pending before this court and other courts 

of Sonitpur and if so then petitioner ought to have communicated 

with the counsel Mr. S. K. Singh in conducting those cases during 

the period when TS No.16/09 was dismissed for default.  

22. Therefore, in the light of the aforesaid discussion this court is of 

considered opinion that petitioner‟s side failed to explain any 

sufficient cause for condonation of 136 days of delay in preferring 

the prayer for restoration of the suit. Hence, there is no 

reasonable and sustainable ground upon which the prayer of the 

petitioner may be allowed and as such the prayer of the 

petitioner is stands rejected due to devoid of any merits.  

23. Parties shall bear their respective costs as neither parties have 

adduce any evidence in this case. Misc. (J) is disposed of 

accordingly.     

 
Civil Judge 

Sonitpur, Tezpur 


