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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, TEZPUR:: 

ASSAM 

 

    PRESENT:-  N. AKHTAR, AJS 

      Addl. Sessions Judge, 

      Sonitpur::Tezpur. 

 

SESSIONS CASE NO. 71 OF 2015. 

U/s 302/34 of IPC. 

 
State of Assam 

 
-Vs- 

 
1. Pasar Ali, 

2. Musst. Swarupa Khatoon and, 

3. Allaluddin 

 
 
ADVOCATES APPEARED:- 

 
FOR THE PROSECUTION :-  Mr. P.K.Sharma, Ld. Addl. P.P. 

FOR THE DEFENCE  :-  Mr. P.S.Shetty, Ld. Advocate. 

EVIDENCE RECORDED ON :-  16.5.16, 17.8.16, 26.4.17, 28.6.17,  

1.9.17, 13.2.18, 8.5.18, 13.3.19 and 

6.8.2019. 

ARGUMENTS HEARD ON :-  17.01.2020. 

 JUDGMENT DELIVERED ON   :-   27.01.2020. 

 

 

JUDGMENT 
 

1. The prosecution case as unfolded at the trial, may be stated as follows: 

The accused Posor Ali got married with the elder sister of the informant despite 

hainvg his previous wife and started torturing his sister immediately after the 

marriage. On 29.8.2013, the elder sister of the informant had died while she was 
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pregnant and on visiting the house, it was found that the deceased had some 

injury marks over her body. It was suspected that the accused persons had 

caused her death. Hence, the FIR was lodged.  

2. Based on the said FIR, Tezpur PS Case No. 1110/2013 U/s 302/34 IPC was 

registered and investigation was duly conducted. After completion of the 

investigation, police laid charge-sheet against the accused persons U/s 302/34 

IPC. The accused persons appeared in the court of learned Magistrate and the 

copies of relevant documents were furnished to him in compliance of Sec. 207 

CrPC and the case was committed to the learned Court of Sessions. Thereafter, 

the same was transmitted to this Court for trial.  

3. Having heard and having gone through the materials on record, my learned 

predecessor had framed charge u/s. 302/34 of IPC against the accused persons. 

The contents of the charges were read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. 

4. During trial, prosecution has examined as many as 10 (Ten) witnesses in support 

of its case including the medical officer and the investigating officer. On closure of 

the prosecution evidence, the accused persons were examined u/s 313 CrPC. The 

defence also examined two witnesses in support of their case. At the end of the 

trial, arguments advanced by learned counsel for both the sides were heard at 

length. 

POINTS FOR DETERMINATION 

 Whether the accused person above-named on the alleged day of the 

occurrence, committed murder of Manikjan Bibi in furtherance of their 

common intention and thereby committed an offence punishable u/s. 

302/34 of the IPC? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

5. The learned Addl. PP has argued that in the present case, the prosecution has been 

able to bring on record sufficient incriminating evidence against the accused persons. 

It is further argued that though there is no direct evidence as to the commission of 

the offence by the accused persons, but there is ample circumstantial evidence to 

show that it is none other than the accused persons who have committed the 

offence.  
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6. On the other hand, the learned defence counsel has strenuously argued that there is 

no direct evidence nor is there any circumstantial evidence to point out towards the 

guilt of the accused persons. It is further argued that suspicion however grave, 

cannot take the place of legal proof. The learned defence counsel had therefore, 

submitted that the accused persons are entitled to a clear cut acquittal in this case. 

The learned defence counsel has, however, relied on the following decisions: 

 Laremruata Vs State of Mizoram, 2015 (4) GLT 819, 

 Ramchandra Sao and another Vs State of Bihar, 1999 AIR (SC) 1574, 

 Sasti Mohanta Vs State of West Bengal, 2005 CrLJ 3820, 

 Sharad Birdhichand Sarda Vs State of Maharashtra, 1984 AIR (SC) 

1622, 

 Kanhaiya Lal Vs State of Rajasthan, 2014 CrLJ 1950 and, 

 Narendra Singh Vs State of MP, 2004 CrLJ 2842.    

7. I have duly considered the entire evidence on record including the arguments 

advanced. The decisions relied on have also been perused. I have also considered 

the laws relevant to the case. Before proceeding further, it would be worthwhile to 

have a brief glimpse of the evidence on record: 

8. PW7 (Dr.R.K.Das) had conducted the post mortem examination on the dead body of 

deceased Manikjan Bibi on 30.08.2013. This was done at Kanaklata Civil Hospital at 

Tezpur. On examination, the following injuries were found: 

1. Deadbody of a female of around 35 years of age. Rigor mortis present. 

Ecchymosis were seen on the face forehead as well as on the upper part 

of the chest. 

2. Swelling of the face and forehead seen, 

3. Frothy and bloody mucus escapes from the mouth and nostrils, 

On dissection of the face, blood is found and not coagulated, 

4. Whole neck was swollen and both in front as well as back, 

5. Fracture of the 3rd, 4th, 5th and 6th cervical vertebra were seen, 

6. Spinal cord was lacerated on the neck region, 

7. Chest walls were congested and ribs were healthy, 

8. Both pleura were congested, 

9. Hemorrhages seen on the larynx and trachea. Bruises also seen on the 

mucus membrane of the larynx, 



P a g e  | 4 

Sessions Case No. 71 of 2015 

Page 4 of 11 
 

10.  Right lung were congested and oedamatous and left lung were also 

congested and oedamatous, 

11. Bruising of the all neck muscles were seen, 

12. Fracture of the hyoid bones seen, 

13. Crecoid cartilage is fractured, 

14. She was pregnant and approximately eight months old male baby was 

extracted through giving incision on the uterus. Placenta was also 

delivered, 

15. All the injuries were ante mortem in nature.  

16. It was opined that the cause of death was due to asphyxia as a result of 

throttling. Time of injury to the time of post mortem was approximately 

16 to 20 hours. 

17. Ext-3 is the PM Report and Ext-3 (1) is the signature of PW7. 

9. In his cross-examination, PW7 had deposed that he had not brought the original 

medico-legal register. He had also deposed that there was no injury found on the 

wrists and ankles of the deadbody. He had also not found any skin on the nails of 

the deadbody. There was also no finger marks on the neck of the deceased. 

10. PW1 (Sri Tanka Nath Sharma) had deposed that at the relevant time of the 

occurrence, he was the village headman and he knew the accused and the 

deceased as well as the deceased who was the wife of accused Posor Ali. On the 

day of the incident, he went to the house of the accused where he found a crowd 

and the deadbody was lying in the house. He also noticed injury caused by nails 

on the nose of the deceased. He informed the police and police came and 

conducted inquest over the deadbody. Ext-1 is the inquest report and Ext-1 (1) is 

his signature.  

11. In his cross-examination, he had stated that he informed the police at about 1-30 

pm. Accused Posor and the deceased lived together and other accused persons 

lived separately. The deceased became pregnant from accused Posor Ali and later 

got married. Accused had a grocery shop in the house compound. Deceased and 

her parents never complained of any torture done to her by the accused persons.  

12. PW2 (Jahed Ali) had deposed that on getting the information about the death of 

deceased Manikjan, he went to their house and saw the deceased lying dead. He 

saw injury marks on the face of the deceased and suspected that she was killed 

by somebody and so, informed the matter to Gaonburah. In his cross-
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examination, he had stated that his house is at a distance of about 2 km from the 

PO and he got to know about the incident from the villagers. He had also 

deposed that the accused persons were present when he reached the PO. He saw 

some injury marks on the deceased.  

13. PW3 (Anowar Hussain) had deposed that deceased was his elder sister who died 

after about one week of her marriage with accused Posor Ali. On reaching the 

house of the accused, he saw the deceased lying dead on the bed and blood was 

oozing out from her injuries on the nose. The Gaonburah and other people 

suspected that the accused persons had killed her and so, police was informed. 

Ext-2 is the FIR which he lodged and Ext-2 (1) is his signature. In his cross-

examination, he had deposed that his house is at a distance of about 2 km from 

the PO. About 150/200 people gathered at the PO when he reached there. 

Accused Posor Ali and Swarupa Khatoon were present in the house and accused 

Alaluddin came in the evening. He did not notice any injury on the accused 

persons. There are many houses near the house of the accused.  

14. PW4 (Abdul Kadir), PW5 (Musst. Safia Khatun) and PW6 (Musst. Rahima Khatun) 

are also witnesses who have merely deposed in their evidence that they got to 

know about the occurrence and came to the house of the accused and saw the 

deadbody of deceased Manikjan lying in the house. They also saw some injury 

marks on the deadbody. It was also stated that she was pregnant at the time of 

her death. Apparently however, none of the said witnesses are eye witnesses of 

the occurrence and they are merely reported witnesses.  

15. PW9 (R.K.Barman) is the investigating officer who had deposed that on 

29.8.2013, he was posted as Attached officer at Borghat OP under Tezpur PS. On 

that day, then I/C received an FIR which was forwarded to Tezpur PS and 

eventually, Tezpur PS Case No. 1110/2013 U/s 302/34 IPC was registered and he 

was entrusted with the investigation. He visited the PO, recorded the statement 

of the witnesses, prepared sketch map of the PO, conducted inquest over the 

deadbody and later, sent the deadbody for postmortem examination. Ext-1 is the 

inquest report. PW10 (Bidyut Bikash Baruah) who is another police officer had 

taken up the investigation after PW9. He apprehended accused Alaluddin and 

forwarded him to custody. He also recorded the statements of some of the 

witnesses but then, he had to move out on transfer. PW8 (Dhiren Kakati) then 
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came to the picture by taking up the next phase of the investigation. He 

submitted the chargesheet which is Ext-4. 

16. This is a case where apparently, there is no eye witness to the alleged 

occurrence. A criminal case is either based on direct evidence or on circumstantial 

evidence. There is no other mode in which a criminal charge can be proved.  

17. It would be relevant to indicate here that in the case of SURESH AND 

ANOTHER Vs STATE OF HARYANA, (Criminal Appeal No. 1445 of 2012, 

1446 of 2012) (2018 SCC Online SC 1043) decided on 21.8.2018, the 

Hon’ble Apex Court had observed as follows: 

“Circumstantial evidence are those facts, which the court may infer 

further. There is a stark contrast between direct evidence and 

circumstantial evidence. In cases of circumstantial evidence, the 

courts are called upon to make inferences from the available 

evidences, which may lead to the accused's guilt. In majority of cases, 

the inference of guilt is usually drawn by establishing the case from its 

initiation to the point of commission wherein each factual link is 

ultimately based on evidence of a fact or an inference thereof. 

Therefore, the courts have to identify the facts in the first place so as 

to fit the case within the parameters of 'chain link theory' and then 

see whether the case is made out beyond reasonable doubt. 

18. In the case of Hanumant and Others v. State of Madhya Pradesh, (1952) AIR 

SC 343, the Hon’ble Apex Court had observed as follows: 

“In cases where the evidence is of a circumstantial nature, 

the circumstances from which the conclusion of guilt is to be 

drawn should in the first instance be fully established, and all 

the facts so established should be consistent only with the 

hypothesis of the guilt of the accused. Again, the 

circumstances should be of a conclusive nature and tendency 

and they should be such as to exclude every hypothesis but 

the one proposed to be proved.” 

19. In the present case, it is apposite to point out at the outset that the prosecution 

has not brought in any cogent circumstance to show the complicity of the 

accused persons in the alleged occurrence. The evidence of PW1 shows that he 
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was asked by the informant to come to the house of the accused and he 

accordingly went there. The dead body of Manikjan could be seen with some 

injury on the nose of the deceased. It was suspected that someone had killed 

her. As Gaonburah, he informed the Police. PW2 is the uncle of the deceased 

whose house is at a distance of about 2 km from the PO. He also arrived at the 

PO on getting to know about the death of the deceased and saw the deadbody 

lying. PW3 is the brother of the deceased and is the informant who also got to 

know about the death of the deceased and came to the PO. He saw the 

deadbody with some injury marks over it. The villagers suspected that she might 

be killed by the accused persons and so, he lodged the FIR. PW4, PW5 and PW6 

had also barely deposed that they got to know about the death of Manikjan and 

came to her house and saw her deadbody. Some injury marks were seen over the 

deadbody. Police was informed and police came and conducted inquest over the 

dead body. The deadbody was sent for PM examination which was done by PW7. 

He had given a report stating that the cause of death is asphyxia as a result of 

throttling. PW7 however, did not find any finger marks on the neck of the 

deceased.  

20. From the evidence on record, nothing is found to show that the deceased was 

ever subjected to any cruelty on account of any illegal demand or for any like 

reasons. PW1 had deposed in his cross-examination that neither the deceased 

nor any of her family members ever complained of any torture done to her by the 

accused persons. The evidence on record further shows that the witnesses 

examined are all hailing from far off places and none from the neighbourhood 

was examined as a witness in this case. There is no motive for commission of the 

crime is proved by the prosecution. The only fact which is proved by the evidence 

on record is that deceased Manikjan was found dead in the house of the accused 

and some injury marks were noticed on her body. However, no external injury 

could be noticed during post mortem examination.  

21. The defence has, on the other hand, taken the plea of alibi in this case. It was 

suggested to the witnesses during cross-examination that accused Posor Ali and 

Swarupa went to hospital for the treatment of their child at the time of 

occurrence and they were not present at home. The defence also examined two 

witnesses in support of their plea. DW1 (Sri Indra Bahadur Chetry) is the 

employee of Panchmail New PHC. He had stated in his evidence that he came to 



P a g e  | 8 

Sessions Case No. 71 of 2015 

Page 8 of 11 
 

the court with all the relevant registers mentioned in the summons. It further 

appears from his evidence that Ext-A is the register of the Hospital which shows 

an entry being Registration No. 21731/4 dated 29.8.2013 standing in the name of 

one Rahima Khatun, aged 2 years, Female. The said patient was brought to the 

hospital on the said day for treatment as an outdoor patient. Ext-B is the original 

prescription in the name of the patient dated 29.8.2013.  

22. DW2 (Laxman Kumar) was also examined by the defence in support of their plea. 

This witness has deposed that he had known accused Posor Ali for about 12 

years. One day, his wife Manikjan had died. On that day of the incident, DW2 

went to the shop of the accused to buy tobacco. The shop was shut. So, he went 

to the house of the accused situated at the back of the shop. He saw Manikjan 

sitting in the courtyard with a broom in her hand. It was about 8 am. The 

accused persons were not present in the house. DW2 asked Manikjan where 

Posor Ali and Swarupa had gone to which she replied that they had gone to 

hospital. At that time, Manikjan was alone at home. Thereafter, DW2 went back 

to his work. In the afternoon, at around 3 pm, he heard that Manikjan had died 

and again went to their house. He saw her deadbody. On that day, accused 

Alaluddin went to the house of one Hari Chetry at Tinkharia village.  

23. From the aforesaid evidence of the defence witnesses, I have found nothing to 

disbelieve them. Nothing has come from their cross-examination to show that 

their evidence is unworthy of credence. The law is well settled that the evidence 

of the defence witnesses has to be appreciated and given weightage in the same 

way as that of the prosecution. There is no different yardstick to appreciate the 

defence evidence. Moreover, the evidence of DW2 to the effect that accused 

Alaluddin were not at home at that time further receives corroboration from the 

evidence of PW3 who had stated that accused Alaluddin came in the evening. It is 

also noteworthy that PW1 stated in his cross-examination that Panchmail hospital 

is at a distance of around 10 km from the house of the accused persons and to 

go to the said hospital from the house of the accused, one has to move on foot 

for about 1 km and then only tempo etc can be caught. It is thus, clear from the 

evidence of DW1 and DW2 that accused Posor Ali and Swarupa Khatoon were not 

present home at the time of the alleged occurrence and they went to Panchmail 

hospital in connection with the treatment of their two year old daughter and 

accused Alaluddin was also not in the house and he came back to his house in 
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the evening. I do not find anything to dislodge the plea of alibi taken by the 

accused persons in the facts and circumstances and also in the light of the 

evidence of the defence witnesses and as such, hold that the same stands 

proved. 

24. Having said so, it is also necessary to add here that there is otherwise also, not 

an iota of evidence on record to raise an inference regarding involvement of the 

accused persons in the commission of the alleged offence. The prosecution has 

completely failed to lead any evidence to establish the presence of the accused 

persons in the house at the time of death of the deceased. It is also necessary to 

point out here that the prosecution has totally failed to bring on record any 

evidence showing any incriminating circumstance against the accused persons. 

There is also no scope to press into service the theory of “last seen together” as 

there is not even the slightest evidence in this regard. Thus, the possibility that 

the death was caused to the deceased by any other perpetrator, cannot be 

completely ruled out in the light of the evidence on record.  

25. Before parting with, it is pertinent to mention here that in a criminal trial, the 

evidence led by the prosecution must be of such a quality as to establish the case 

of the prosecution beyond all reasonable doubts and in the ultimate analysis of 

the evidence before it, the court has to be satisfied that the prosecution case 

“Must be true” and not “May be true.” In the case of Anjan Kumar Sarma Vs 

State of Assam, reported in AIR 2017 SC 2617 wherein, the Hon’ble Apex 

Court had recorded an observation which runs as follows: 

“It is no more res integra that suspicion cannot take 

the place of legal proof for sometimes, unconsciously it 

may happen to be a short step between moral certainty 

and the legal proof. At times it can be a case of "may 

be true." But there is a long mental distance between 

"may be true" and "must be true" and the same divides 

conjunctures from sure conclusions.” 

26. In the result and for the reasons and discussions made herein above, I 

have no hesitation in my mind in holding that the prosecution has miserably failed 

to prove its case against the accused persons beyond all reasonable doubts. They 

are hence, not found guilty of any offence U/s 302/34 IPC and as such, 

acquitted of the same and set at liberty forthwith.  



P a g e  | 10 

Sessions Case No. 71 of 2015 

Page 10 of 11 
 

27. Forward a copy of this judgment to the District Magistrate in compliance of 

Sec.365 CrPC. 

28. Let a copy of this judgment be also sent to the District Legal Services Authority, 

Tezpur, for considering payment of compensation under section 357-A of the 

CrPC to the next of kin of the deceased and it is accordingly recommended. 

Given under my hand and seal of this court on the 27th day of 

January/2020. 

Typed and Corrected by me:                        

                          

                                                                          Addl. Sessions Judge, 
                                                                                             Sonitpur:: Tezpur. 
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APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Sri Tanka Nath Sharma) 

PW2 (Md. Jahed Ali) 

PW3 (Md. Anowar Hussain) 

PW4 (Md. Abdul Kadir) 

PW5 (Musst. Safia Khatun) 

PW6 (Musst. Rahima Khatun) 

PW7 (Dr. Ranjan Kumar Das) 

PW8 (Sri Dhiren Kakati) 

PW9 (Sri Rajani Kanta Barman) 

PW10 (Sri Bidyut Bikash Baruah) 

PROSECUTION EXHIBITS: 

Ext-1: Inquest Report. 

Ext-2: FIR. 

Ext-3: PM Report. 

Ext-4: Chargesheet.  

Ext-5: Dead Body Challan.  

Ext-6: Sketch Map. 

DEFENCE WITNESSES: 

DW1 (Sri Indra Bahadur Chetry) 

DW2 (Sri Laxman Kumar) 

DEFENCE EXHIBITS: 

Ext-A: Hospital Register. 

Ext-B: Original Prescription.  

 

      Addl. Sessions Judge, 
                                                                                                             Sonitpur:: Tezpur.  

 


