
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE

(FTC), SONTTPU& TEZPUR

PRESENT : Nisanta Goswami,
Addl. Sessions Judge (FfC),
Sonitpur, Tezpur.

CRTMTNAL AppEAL NO. 35(5-4) OF 2019

1. Smt. Chandra Kanta Bothra,
W/O Sri Prakash Ch Bothra,
Resident of : Opposite Nehru Maidan,
PS - Tezpur,

Dist. Sonitpur (Assam). .......the Appellant/victim.

Versus -
1. State of Assam, Represented by PP, Sonitpur

2. Sri Sumer Mal Baid,
S/o Late Ghewar Chand Baid,
Resident of: LDS Road,
PS - Tezpur,

.'Dist - Sonitpur, Assam ., Respondents/OPs.

APPEARANCE

For the Appellant : Sri Jamini Baishya, Sr. Advocate

For the State : Smt. Jaya Baruah & Sri Anuj Baruah,

Ld Addt. P.P.

Date of Hearing : 25-08-2022.

Date of Judgment : 27-09-2022.
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JUDGMENT

1. This is an appeal preferred under section 372 of cRpc by the

victim smt. Chandra Kanta Bothra, against the judgment and order

dated 20lLIl20L9 passed by learned JMFC Smt. Juhi Gogoi in GR

case number 502120t6. In the judgment and order referred above

the learned trial court had acquitted the accused/ respondent.

Facts of the case:

2. The brief facts of the case, relevant for the disposal of this appeal,

are that on 1810212016 an FIR was lodged by the present

appellant Smt, Chandra Kanta Bothra at the Tezpur Police Station,

stating therein that on that day at about 7:30 PM when she went

to M/s Jain Digital Lab, the accused Sumar Mall Baid used criminal

force on her with the intention of disrobing her and rebuked her

using filthy language. This was done by the accused in front of

many other customers present in the lab and also the daughter of

the informant Minu. The accused also tried to touch the saree of

the informant and caused harm to her womanhood.

Based on that FIR Tezpur PS case number 26912016 was

registered under section 35212941506 of IPC. Police started

investigation and after completion of investigation, a Charge Sheet

was submitted against the accused Sumer Mall Baid under section

2941506 of IPC. Cognizance of the offence was taken. When the

accused appeared before the court, a prima facie case was found

against him under section 35212941506 of IPC. When the
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particulars of the offences under those sections were explained to

the accused, he pleaded not guilty and claimed to be tried. Thus

the case proceeded to the trial stage.

4. During the course of the trial the prosecution side adduced

evidence of four witnesses. The accused person was examined

under section 313 of CRPC. The defence plea was of total denial of

the prosecution case. No evidence was adduced by the accused.

After perusal of the materials on record and hearing the parties

the learned court of IMFC Sonitpur Smt. Juhi Gogoi pronounced its

judgment on 20lLL12019. The accused was not found to be guilty

and accordingly he was acquitted.

Grounds of appeal:

5. Being highly aggrieved by the judgment and order dated

20lLtl20I9, the appellant filed this present appeal on the

following grounds:

(i) The judgment and order dated 20ltLl20L9, acquitting the

accused/respondent is bad in law and the same is liable

to be set aside.

The learned court below failed to appreciate the

evidences of PW 1 and PW 3 and failed to consider that

their evidence remained unshaken. The evidence of the

appellant/victim clearly establishes the case under section

352 of IPC along with section 2941506 of IPC and the

same were proved beyond reasonable doubt.

( ii)
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The learned court below failed to take notice that on the

date of occurrence the accused person also lodged an FIR

against the victim. That case was registered as GR

501/2016 and the investigating officer submitted a final

report in that case. PW 2 Gopal Chetry of this case was

not made witness in that case. This indicates that PW 2

was a manufactured witness. He was made a witness just

to help the accused.

I have heard the Learned counsel for the victim/appellant and also

the Learned Addl. PP for the state and I have perused the

materials on record.

The learned counsel for the appellant has submitted that in this

case though the FIR reveals that the victim was disrobed by the

accused, the Charge Sheet was not submitted under section 3548

of IPC. charges were also not framed under that section.

However, the mere fact that something was alleged in the FIR

does not necessarily mean that the elements of that offence much

be present in the Charge Sheet. The charge Sheet was submitted

on the basis of the evidence found by the investigating officer

during investigation. If the evidence is lacking, the Io cannbt file

charge Sheet merely because the offence was alleged to have

been committed in the FIR.

B. In the present case the prosecution side adduced evidence of four

witnesses including the investigating officer. The pw 1 is the

informant and victim of this case and the PW 3 is the daughter of

the victim. PW 2 is an independent witness. The pw t has stated

( iii)
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I
in her evidence that at the time of the incident she went to Jain

Digital, where she is a partner. There an altercation took place

between her and the accused. Thereupon she called her daughter

Minu Bothra over phone and informed her that the accused was

not behaving with her properly. Latter on however the PW 1

changed her version and stated that when she called her

daughter, she did not pick up the phone but after sometime she

came to the lab. The accused tried to drag her saree and tear her

blouse. In her cross-examination the PW 1 was contradicted with

her FIR, marked as Exhibit 1, were she had not mentioned that

the accused tore her blouse and saree. Her cross-examination also

revealed that a civil dispute is going on between the accused and

her husband. The PW 1 also revealed that at the time of the

incident two lady customers were present in the lap. However no

such lady was examined by the prosecution as a witness. PW 2

Gopal Chetri has stated that he was present in the lab when the

incident occurred. He saw the informant sitting in the cash counter

of the lab and there was an altercation between her and the

accused. The PW 2 also saw the informant pulling the case box. In

his cross-examination the PW 2 also revealed that the informant

was wearing Churidar at the time of the incident. He had ndt seen

the accused pulling her clothes.

9. The PW 2 did not know the informant from earlier. Hence there is

no reason why he would try to destroy her case. The evidence of

PW 2 appears to be trustworthy, he being an independent witness.
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10. The PW 2, who is the daughter of the informant and victim,

has stated in her evidence that when she entered the lab after

hearing a commotion, she saw the accused holding the Aachal of

her mother. She also noticed two lady customers coming out of

the lab. In her cross-examination the PW 2 has also revealed that

a civil case was pending between them and the accused.

11. The evidence of the prosecution witnesses reveals that both

the informant (PW 1) and her daughter (PW 3) are interested

witnesses since they have a civil dispute with the accused. The

only independent witness PW 2 has not supported the evidence of

the informant and her daughter. The other persons (lady

customers), referred by the informant and her daughter, were not

examined by the prosecution.

L2. The learned trial court had observed in paragraph 16 of its

judgment that the evidence of PW 2 raises a doubt over the

prosecution story that the informant was wearing a saree at the

tilne of the incident. According to him, the informant was wearing

a Churidar. No other independent witnesses have been examined

to corroborate the evidence of the PW 1. The learned trial court

had also considered the discrepancy in the evidence of PW 1, in

paragraph 11 of the judgment, and observed that it creates a

doubt regarding the presence of PW 3 at the place of occurrence.

In do not find any material infirmity in the appreciation of evidence

by the learned trial court.

, 13. In the present case two views are possible. On the one hand

the PW l, who is the informant and victim of this case, has
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narrated the incident in details in her evidence and the PW 3, who

is the daughter of the informant, has supported her case. Hence

forming a view in favour of the prosecution is possible. However,

the only independent witness (PW 2) has created a doubt over the

prosecution story. This supports the acquittal of the accused, The

law is well-settled that when two views possible, the appellate

court cannot substitute its own views in place of the views

adopted by the trial court.

14. In Dhanapal vs. State (2009) t0 SCC 401 the Hon'ble

Supreme has referred to the law in this regard. In that case two

earlier judgments were cited. In Sambasivan and Ors. v. State

of Kerala (1998) 5 SCC 4L2, the Hon'ble Supreme Coutt

observed thus: 7. The principles with regard to the scope of the

powers of the appellate court in an appeal against acquittal, are

wett seffted. The powers of the appellate court in an appeal

against acquiffal are no less than in an appeal against conviction.

But where on the basis of evidence on record two views are

reasonably possible the appellate court cannot substitute its view

in the place of that of the trial court. It is only when the approach

of the trial court in acquitting an accused is found to be clearly

erroneous in its consideration of evidence on record and in

deducing conclusions therefrom that the appellate court can

interfere with the order of acquiffal. (Emphasis supplied)

15. In Bhagwan Singh and Ors. v. State of M.P. (2002) 4 SCC

85 it was observed that 7. ...The golden thread which runs
I

through the web of administration of justice in criminal case is/
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that if two views are possible on the evidence adduced in the

case/ one pointing to the guilt of the accused and the other to his

innocence, the view which is favourable to the accused should be

adopted..... (Emphasis supplied)

16. In view of the above, it may be inferred that there is no scope for

interference in the judgment and order dated 20lLLlz019 passed

by the learned JMFC, Sonitpur in GR case number 50212016. As

such, the appeal filed under section 372 of CRPC is dismissed.

17. Return the lower court record along with a copy of this judgment.

18. Given under my hand and seal of this court on this zTth day of

September, 2022.

/A
G;e^^-7[i-fr l&rnL

(Nisanta Gosrfra'rhi)' "'
Addl. Sessions Judge, FTC

Sonitpur, Tezpur
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