
FORM A

IN THE COURT OF ADDL SESSIONS ]UDGE(FTC),
SONITPUR, TEZPUR

Present: Sri Nisanta Goswami,
Addl Sessions Judge(FTC),
Sonitpur, Tezpur.

IDate of the Judgmentl
26-LO-2022

[Sessions Case No 56 12017)

(Details of FIR/ Crime and Police Station)

Complainant :

REPRESENTED BY

ACCUSED PERSON

STATE OF ASSAM

OR

Msstt Fatema Khatun, W/o Intaz Ali,

Of Bhalukjarani, TezPur.

Mr. A. Baruah,
Learned Addl P,P.

1. Md Abdul Rezzak, S/o Late Manu Sheikh.

2. Md Sher Mahammad, S/o Md Abdul Rezzak,

3. Md Noor Mahammad, S/o Md Abdul Rezzak

4. Md Khidir Mahammad Ali, S/o Md Abdul Rezzak,

All are Resident of Vill- Bhalukjarani.

P.S.- Tezpur,

District- Sonitpur,

REPRESENTED BY

,)
'r--/tJ

Oj'-

r Nilakshya. Sarmah, Learned Advocate.
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Date of Offence

Date of FIR.

Date of Framing of Charges

Date of commencement of evidence

Date on which judgment is reserved

Date of the Judgment

Date of the Sentencing Order, if anY

Date of

Arrest

Date of

Release

on Bail

Sher
Mahamma

Date of Charge-sheet

FORM B

t6-t2-2015

t7-12-2015

30-04-2016

06-09-2018

20-03-20t7

26-t0-2022

NIL

Whether

Acquitted

or

convicted

Sentence

Imposed

Period

of

Detentlon

undergone

during Trial

for purpose

of Section

438,Cr.P.C.

Section
366A1

376D134
of IPC.

Section
366A1

376D134
of IPC.

Accused Details

Offences

charged

with

Name of

Accused

Rank of

the

Accused

Cultivator

Cultivator

I

On bail,

On bail,

NIL

NIL
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Section
366A/

376D134
of IPC.

Form C

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

Prosecution
NATURE OF EVIDENCE

(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL WITNESS,

PANCH WITNESS, OTHER WITNESS)

RANK NAME

PW1 Msstt Mamtaz Begum

PW2 Miss Aklima Khatun

PW3 Msstt Fatema Khatun

PW4 Msstt "A"

Md Intaz AliPW5

PW6 Md Habibur Rahman

PW7

PWB

I Dulaluddin Khan

i, Omar Faruk

Other Witness. .

Police Witness.

PWB Dr Nibedita Baruah Medical Witness.

/r-/

4\Ard'

bail, On bail,

On bail, NIL

NILBusiness

Cultivator
bail,
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Defence Witnesses, if anY:

Md Khairul Islam

Md Nazirul Haque

Md Badaruddin

C. Court Witnesses, if any:

NATURE OF EVIDENCE (EYE

WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL WITNESS,

PANCH WITNESS, OTHER WITNESS)

Other Witness

Other Witness

Other Witness

NATURE OF EVIDENCE

(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL WITNESS,

PANCH WITNESS, OTHER WITNESS)

-

NIL

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBTTS

A" Prosecution:

Exhibit Number

P.Ext .UPW3

Statement of victim

n .-rt"-

Sessions Casc No. 56 of 20i7

DWl

DW2

DW3

Sr. No

1

2

RANK NAME

I

RANK NAME

NIL



I

-

C. Court Exhibits

D. Material Objects:

Extract copy of GE EntrY
3 P.Ext .3/PWB

4 P.Ext .4/PWB Sketch map

5 P.Ext .5,6,7 & B/PWB House search rePorts

Charge sheet.6 P.Ext .9/PWB

Exhibit Number

Attendance Register

Exhibit Number

?
0-**

B. Defence:

Sr. No

Sr. No

Nil

Ext.D.1/DW1

Nil

Description

Description

Nil

Sr. No Material Object Number Description

NIL
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]UDGMENT

Facts of the case

1. The prosecution's case, in brief is that on

lTlL2l2ol5anFlRwaslodgedbytheinformant

FatemaKhatunattheTezpurpolicestation

statingthereinthaton|6lL2l2015atabout11

PM the accused Persons' namelY' Sher

MahammadandNurMahammad,alongwith

three other persons, came to the house of the

informant and kidnapped her minor daughter..A,,

(name withheld) and they raped her the whole

night and thereafter at about 4 AM in the

morningtheyleftthevictimgirlontheroadnear

thehouseoftheinformant,withherhandsand

legs tied with rope' The victim was in an

unconsciousstatewhenshewasfoundlyingnear

theroad.Accordingtotheinformanttheaccused

persons named above worked under the

instructions of the accused Abdut Rejak'

T.BasedonthatFIR,TezpurPScasenum.be'
LTotlL5WaSregisteredundersection
3661376D134 of IPc. Police started investigation

andaftercompletionofthesameaChargeSheet

WaSsubmittedagainsttheaccusedpersonS,

l'
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3.

namely, Sher Mohammad, Nur Mohammad' and

Abdul Rejak under section 3661376D134 IPC'

Since the offences under section 366 and 376D

IPC are exclusively triable by the coutt of

sessions, the learned court of Magistrate

committed the case to the court of sessions.

Cognizance of the offence was taken' When the

accused persons appeared before the court,

charges were framed against them under section

366^1376(D)oflPC.Subsequentlycognizance

was also taken against another accused Khidir

Mohammad Ali and charges were framed against

all the four accused persons, namely, Sher

Mohammad, Noor Mohammad, Abdul Rejak and

Khidir Mohammad Ali, u/s 366(A)1376(D)/34 IPC'

POINTS FOR DETERMINATION

The following Point

determination in this case

was taken uP for
4.

i) Whether on 16/ l2l2OI5 at about tf pfVihe

accused persons, in furtherance of their

common intention, kidnapped or abducted

the minor girl of the informant "A"?

/
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ii) Whether on the same date, as

above, the accused Persons

gang rape of the victim *A"?

menticined

committed

J

s. I have heard the learned Addl. PP for the state

and the learned Counsel for the accused'

6. During the course of the trial the prosecution

side adduced evidence of nine witnesses. The

accused persons were examined under section

313 0f cRPc. The defence side adduced evidence

of three witnesses.

7, The victim of this case "A,, (PW 4) has stated in

her evidence that the informant is her mother

andtheincidentoccurredont6ll2l20l5at
aboutllPM.Shewassleepinginherhomewith

hermotherandbrotherHabiburRahman.At

about 11 PM 6 persons entered into their house,

outofwhomsherecognised3persons,namely,

sher Mohammad, Nur Mohammad and Khidir.

Theaccusedpersonstookhertoaquarryof

Balimati area and they tied her with a surni. They

also tied her hands and feet with a rope. Accused

sher Mohammad totd her that they wanted to lift

GP*
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B.

her father but since her father was not available

at home, they lifted her. After some exchanges

of words, Sher Mohammad and Khidir held her

hands and made her to lay down' Sher

Mohammad and one other removed her clothes.

Sher Mohammad also removed his clothes and

kissed her and touched her breast' He also

slapped her when she tried to resist him' Sher

Mohammad attempted to insert his penis into her

vagina and then she felt pain. Accused Nur

Mohammad also inserted his penis into her

vagina and thereafter she lost her sense' When

she regained her sense, she found herself in the

Tezpur medical College and Hospitat' The PW 4

has exhibited her statement recorded in the court

as Exhibit 2.

In her cross-examination the PW 4 has stated

that they had a land dispute with their maternal

uncle Azizul Haque. On l6lt2l20l5 a village

meeting was held in respect of the land disputd'

Though the victim of this case (PW 4) has

candidly stated in her evidence that two accused

persons inserted their penis into her vagina, as a

result of which initially she felt a pain and

9.
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thereafter she lost her consciousness; the

medical evidence does not support her case. The

evidence of Dr Nibedita Baruah (PW 9), who

examined the victim on 1711212015, that is, on

the very next day of the incident, reveals that

there was no sign of recent sexual Intercourse or

violence in the private parts of the victim. In her

vaginal smear no spermatozoa was detected'

There was no tear in her hymen. Even at the

time of her examination the victim was in an

unconscious state. She was referred to the

Tezpur Medical College and Hospital' However,

the prosecution has not adduced evidence of the

doctor who examined the victim at the medical

College HosPital.

10. It is difficult to believe that the victim girl (PW a)

"' became unconscious because of the sexual

assault inflicted upon her. She remained

unconscious for a long time, because of which

she was referred to the Tezpur Medical college

Hospital. Even then her hymen remained intact,

no sign of violence were found in her private

parts, no sign of sexual intercourse was found

and in the vaginal smear no spermatozoa was

detected. It supports the hypothesis that the

Ca-*
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11.

victim became unconscious because of some

other disease and the informant, taking

advantage thereof, cooked up a story of gang

rape, since they had a land dispute with the

accused persons.

The prosecution has not examined the doctor

who treated the victim at the Tezpur Medical

College and Hospital. However the evidence of

some other prosecution witnesses reveals that

the victim was suffering from epilepsy and

because of which she used to faint occasionally.

PW 1 Mamtaz Begum has stated that the victim

was suffering from the illness of epilepsy and she

fainted frequently. PW 2 Aklima Khatun also

stated in her evidence that in the morning of

17ltZl2O15 the victim fell down near a litchi tree

near their house. She also stated that the victim

was suffering from vertigo since long.

The evidence also reveals that there was a land

dispute between the family of the victim and the

accused persons and the victim threatened to file

a false case against accused. PW 1 Mamtaz

Begum has stated in her cross-examination that

while there was a land dispute between the

t2.
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family of the victim and accused person, the

victim threatened that she will file a false case

against accused person. PW 2 Aklima Khatun,

who is the sister-in-law of the informant, has also

stated in her evidence that on an earlier occasion

the victim threatened the accused persons that

they will be falsely implicated.

13. The law is well settled that a conviction can be

based on the sole testimony of a prosecutrix if

her testimony is wholly reliable. In such cases no

corroboration is required. But when the medical

evidence is totally contrary to the version of the

victim, which makes the victim's testimony

unreliable, and the other independent witnesses

do not corroborate her evidence; the Court has

no option but to acquit the accused. In State of

Rajasthan v. Babu Meena 2OL3(4)SCC206

the Hon'ble Supreme Court has observed that

"8..... It has often been said that oral testimony

can be classified into three categories, namely'(i)

wholly reliable, (ii) whol/y unreliable and (iit)

neither whol/y re/iable nor wholly unreliab/e. In

case of wholly re/iable testimony of a single

witness, the conviction can be founded without

corroboration. Thls principle applies with greater

-'
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I
vigour in case the nature of offence is such that

it is committed in seclusion. In case prosecution

is based on wholly unre/iable testimony of a
single witness, the court has no option than to

acquit the accused. "(Emphasis supplied). In the

present case, the evidence of the victim is not

corroborated by the other independent witnesses

and the medical evidence makes her testimony

not wholly reliable.

L4. The informant of this case Fatema Khatun (PW 3)

has stated that when the accused persons took

away her daughter, she made an uproar and

thereupon Marjina Khatun, Azizul Haque, Sajida

Khatun and Majid Ali came to her house and she

narrated the happenings before them. The

informant along with these people also searched

for her daughter. However those persons were

not examined as prosecution witnesses. In this

case the prosecution examined 9 witnesses,

including the investigating officer and the medital

officer (PW B and PW 9). PW 4 is the victlm, PW

3 is her mother as well as the informant, PW 5 is

her father and PW 6 is her brother. PW L, PW 2

and PW 7 are the independent witnesses but

they have not supported the prosecution case.

J
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PW l Mamtaz Begum, who shares a common

courtyard with the victim's family, has stated in

her evidence that the mother of the victim had

falsely alleged that her daughter has been raped

by the accused persons. She further stated that

the victim girl was suffering from epilepsy and

she faints frequently. The pW t has also stated

that there is a land dispute between the family of

the victim and the accused persons. pW 2 Aklima

Khatun had heard from the informant that her

daughter was kidnapped by the accused persons.

The PW 2 lives in the same compound with the

informant. She stated that on the night of the

alleged incident she was in her home but she did

not hear any hue and cry and she also did not

hear of any incident taking place,pW Z also

stated that in the morning of t7.L2.2015 the

victim girl fell down near a Litchi tree near their

house. The victim usually becomes senseless and

on one occasion she got senseless in the sch6ol.

PW 7 Dulaluddin Khan has also not stated

anything which fortifies the prosecution case.

15. The evidence of the victim's father Intiaz Ali (pw

5) does not appear to be trustwofthy. He stated

thu! Lg_ryas not present at home on the nightJ
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when the incident occurred. He was in the house

of Mozamil Haque. In the next morning when his

son Habibur Rahman came and informed him

that his daughter was picked up; instead of going

to see his daughter, he went to the Borghat OP.

When the PW 5 came home, he found his

daughter lying unconscious with his hands and

feet tied up. The victim's brother Habibur

Rahman (PW 6) stated in his evidence that they

did not make any attempt to remove the ligature

from the hands and feet of his sister. These

conducts of the PW 5 and 6 are preposterous. It

appears as if they were prepared from earlier to

inform the police against the accused.

16. The evidence also reveals that on the date of the

alleged incident a meeting was held in the village

Madrassa and the accused persons also attended

the meeting. DW 1 Khairul Islam stated that on

16.12.2015 he attended a meeting in a Madrassa

at Bhalukjaroni and accused Abdul Rajak, Shbr

Mohammad and Nur Mohammad were also

present in that meeting. Khidir Mohammad also

attended the meeting for a short time. The

meeting started at about B:00 pm and continued

till 12:00 midnight. This testimony of the DW 1

g(

4

J
OJNd-



remained unshaken during his cross examination.

DW 3 Md. Badaruddin, who is a teacher of the

Madrassa, has also stated in his evidence that

during the time of the alleged offence, the

accused persons were present in their Madrassa.

The PW 7 Dulaluddin Khan also stated that on

the day of the incident there was a meeting at

the Mosque and the three accused persons were

present in that meeting. The PW 7 also attended

the meeting. The meeting continued up to 12:00-

12:30 am. These evidences prove that the

accused persons were present in a meeting at

the time of the alleged incident.

L7. The above discussion makes it abundantly clear

that the prosecution has failed to prove the

charges against the accused beyond reasonable
' doubt. In the result, the accused persons,

namely, Sher Mohammad, Noor Mohammad,

Abdul Rejak and Khidir Mohammad Ali are

acquitted and set at liberty forthwith . '

18. Bail bond furnished by the accused shall remain

in force for another six months.

19. Let a copy of this judgment be furnished to the

District Magistrate, Sonitpur, Tezpur in

J
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compliance with the provision laid down u/s365

CrPC

20. Given under my hand and the seal of this Court

on this 26''h day of October,2022.

r\
(t qr*,)Z' ' nnl1aea

(Nisa-nta Gosltiami)
Addl Sessions Judge(FTC),

Sonitpur,TezPur.
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