
Misc. (J) No-100 of 2019 

(Arising out of T.A. No-12 of 2019) 
 

1 | P a g e  

 

Assam Schedule VII: Form No. 132 
 

HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

24th day of February, 2020 

MISC.(J) NO. 100/2019 
(Arising out of T.A. No12/2019) 

 

(1) Sri Somra Munda  
(2) Sri Johan Munda  
(3) Sri Kinoo Munda  

All are sons of Late Gobai Munda, 
R.O–Satipukhuri,  
P.O–Barsola, 
Mouza – Barsola, 
PS– Dhekiajuli, 
Dist- Sonitpur, Assam  

   -- Petitioners/appellants        
-Vs.- 
 

(1) Md. Abdul Basar 
 Son of Md Sirajul  

(2) Md Jakir Hussain 
 Son of Md Abdul Basar 

Both are residents of 
R.O–Satipukhuri,  
P.O–Barsola, 
Mouza – Barsola, 
PS– Dhekiajuli, 
Dist- Sonitpur, Assam  

   -- Opp. Parties/ respondents  
(1) Sri Illiyas Munda  
 Son of Late Anu Munda 
(2) Sri Amrush Munda  
 Son of Late Gobai Munda 
(3) Sri Rakish Munda  

 Son of Late Gabai Munda 
All are permanent residents of  
Satipukhuri,  
P.O–Barsola, 
Mouza – Barsola, 
PS– Dhekiajuli, 
Dist- Sonitpur, Assam  

   -- Proforma Opp. Parties/ Proforma respondents  
 



Misc. (J) No-100 of 2019 

(Arising out of T.A. No-12 of 2019) 
 

2 | P a g e  

 

 
A petition under Order 6 Rule 17 of Code of Civil Procedure for 
amendment of the plaint and finally came up for hearing on-
06/02/2020 in presence of following Advocates: -  
 

Ld. Advocate appeared for the petitioner          : - Mr. S. K. Singh 
Ld. Advocate appeared on behalf of OPs  : - Mr. A.K Paul 
 

1. Instant Misc. case stand up out of a petition filed by 

petitioners/appellants against the O.P under Order 6 Rule 17 of CPC 

praying amendment of the plaint. Heard both sides and perused the 

petition No. 1735 along with entire case record.  

2. The petitioner’s/appellant’s case appears to be in a nutshell is that the 

petitioners/appellants prayed for amendment of plaint contending that 

the petitioners/appellants have preferred an appeal against the 

judgment and decree passed by the court of Learned Munsiff No.1, 

Tezpur, Sonitpur in T.S No.92 of 2014 and in the prayer portion of the 

plaint a specific prayer for grant of a decree of declaration of rights, 

title and interest inadvertently left out. That the petitioners/appellants 

have taken it as a ground in their memo of appeal. That through the 

present amendment, the petitioners/appellants prayed for amendment 

of the plaint bringing therein a prayer for a decree of declaration of 

their right, title and interest in the suit land. It is further pleaded that 

on close perusal of the plaint as well as from the cause title of the suit 

appearing at page of the plaint it can be easily understand that suit 

was filed for declaration of right, title and interest over the suit land. 

However, in absence of a specific prayer learned court of Munsiff No.1 

did not grant the relief though the petitioners/appellants were found 

entitled. That the petitioners/appellants prayed to make a specific 

prayer for grant of such relief in the prayer portion appearing in (i) at 

page 8 of the plaint and that existing prayer may be rewritten as 

below: 

(i) For that the suit, be decreed declaring the plaintiff’s joint 

right, title and interest in the suit land with the proforma 

defendants and for grant of consequential relief of eviction of the 

defendants from the suit land with their men and materials;  
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3. That the above amendment is not going to change the nature and 

character of the suit. That the pleadings and evidences on record are 

sufficient enough to grant all the reliefs in favour of the 

petitioners/appellants more particularly in view of the decision in their 

favour in regard to Issue No.(v). That the amendment herein sought 

for is only to avoid a technical plea of non-making of the prayer 

specifically in the plaint. That there is no question of prejudice to the 

defendants since the issue No.(v) was framed only after hearing the 

parties and the framing of issue No.(v) clearly reflect that the 

respondents/ OPs know that this issue of declaration of right, title and 

interest is already there and they have been contesting the same 

knowing the same well. As such, petitioners/appellants want to amend 

the plaint by way of incorporating prayer as described above.   

4. Per contra, the O.Ps submitted written objection against the prayer of 

the petitioners/appellants both in law and facts. OPs pleaded that the 

petition for amendment of the plaint is not tenable. The proposed 

amendment shall basically change the character of the suit. The 

proposed amendment is allegedly omitted inadvertently by the plaintiff 

at the time of filing of the plaint in the court. The suit was filed in the 

year 2014. The defendant filed written statement and both the parties 

adduced evidence and finally judgment of the suit was delivered on 18-

02-2019. Under Order 6 Rule 17 of CPC amendment of pleading can be 

allowed before commencement of trial of the proceeding and never at 

the appellate stage. In the written statement filed by the defendants it 

is specifically stated that one Jahar Ali (DW-2) was sold one bigha of 

suit land by the defendants and Md. Jahar Ali possesses the land by 

constructing houses thereon by mutating his name. This fact is known 

to the plaintiffs as the plaintiffs lives nearby the suit land. That in spite 

of disclosure in the written statement the plaintiff did not implead Md. 

Jahar Ali as defendant. That plaintiff did not think it necessary to claim 

right, title and interest in the suit land and the pleadings of the 

plaintiffs was not amended during the trial of the suit. That in the 

absence of pleading this appellate court has no jurisdiction to frame an 

issue. That on the point of right, title and interest over the suit land the 

defendants successfully established that title to the suit land was 
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passed to the defendant no.1 through sale and purchase and 

accordingly mutation in respect of the suit land was granted to the 

defendant no.1 by virtue of purchase and possession. That learned trial 

court declared right, title and interest of the plaintiffs on the basis of 

old Jamabandi Ext.2. But ignored the Ext. No. ‘Ka’ new Jamabandi 

containing the names of defendants and Md. Jahar Ali. The plaintiffs 

have come up with the application for amendment of the plaint by 

inserting prayer as stated in the application at the appellate court only 

after the trial court in its judgment dated 18-02-2019 while discussing 

Issue No.VII observed that plaintiff did not pray for declaration of their 

right, title and interest over the suit land. Therefore, it is clear that the 

proposed amendment of the plaint occurred only after reading of the 

judgment dated 18-02-2019 passed in the original suit. That the trial 

court in para no.18 of the judgment observed that without having any 

declaration of right, title and interest over the suit land the plaintiffs are 

not entitled to get the consequential relief of eviction of the defendants 

from the suit land. That the prayer for amendment of the plaint before 

the appellate court is not made bonafide and is made only after reading 

the judgment dated 18-02-2019 passed by the trial court to mislead the 

appellate court. That the appellant court has no jurisdiction to amend 

pleading of the parties at the appellate state. The amendment may be 

allowed only for determining the real question of controversy during 

the course of trial of the suit. Hence, it is prayed to dismiss the 

petition. 

POINTS OF ARGUMENT 

5. I have heard the argument presented by both the rival sides. Learned 

Advocate appearing on behalf of the defendants/respondents during 

the time of argument strenuously argued before this court that 

appellants/plaintiffs by way of filling the instant petition for amendment 

of plaint wants to fill up the lacuna and if the court allows the prayer of 

plaintiffs/appellants the defendants/respondents are going to be 

prejudiced. Learned Senior Counsel Mr. A. K Mahanta during the time 

of argument vehemently argued that plaintiffs/appellants side after 

perusal of the judgment of learned lower court came to know about the 

lacking of their case and now wants to fill-up the same bringing out 
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amendment in the plaint. Furthermore, learned counsel of 

respondents/defendants argued before this court submitting that the 

amendment sought by the plaintiff’s side could not be allowed at this 

stage.  

6. Per contra, Learned Advocate Mr. SK Singh during the time of 

argument vehemently argued before this court that on perusal of the 

plaint and its cause title it can be learned that suit was filed to obtained 

relief of declaration of right, title and interest over the suit land along 

with other reliefs but due to in advertence in reliefs portion declaration 

of right, title and interest was not incorporated. Learned Counsel of 

petitioner/appellants further argued that learned trial court considering 

the pleadings on record hearing both the sides framed an issue in 

respect of right, title and interest of plaintiff and vide issue no-5 

decided that plaintiffs has right, title and interest over the suit and as 

no specific reliefs was prayed for in prayer portion of plaint learned 

court below dismissed the suit of plaintiff observing that without prayer 

of declaration of right, title and interest no consequential reliefs of 

eviction may be passed. Learned counsel of the plaintiffs further 

submitted that prayer of the plaintiff is tenable at this stage and the 

other side is not going to be prejudiced any manner.  

7. In the light of pleadings on record this court finds the following points 

for determinations that needs to be adjudicated: -  

(i). Whether plaintiffs/appellants are 
entitled to brought amendment of plaint 
during the appellate stage? 
(ii). Whether this first appellate court has 
any jurisdiction to allow a party either 
appellants or respondents to bring 
amendment of pleadings during the first 
appellate stage? 

8. Now in the foregoing discussions this court shall try to understand the 

pleadings on record in the backdrop of both the points formulated 

above to arrive at a proper conclusion of dispute. Both the points for 

determinations above are appears to be inter-related and as such let us 

discuss both the points for determinations together.  

9. Points for determination no-1 relates to the fact as to Whether 

plaintiffs/appellants are entitled to brought amendment of 
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plaint during the appellate stage? And points for determination 

no-2 relates to the fact as to Whether this first appellate court has 

any jurisdiction to allow a party either appellants or 

respondents to bring amendment of pleadings during the first 

appellate stage? On careful and meticulous perusal of the pleadings 

on records this court finds that plaintiffs/petitioner/appellants brought 

lawsuit against the O.P’s/Defendants/respondents praying eviction from 

the suit land along with other reliefs and learned trial court dismissed 

the suit observing that plaintiffs/appellants failed to pray for declaration 

of their right, title and interest over the suit land. The learned trial 

court further framed one issue no-5 in respect of right, title and 

interest of plaintiffs and decided that plaintiffs/appellants has right, title 

and interest over the suit land but as the plaintiffs/appellants failed to 

pray specifically to declare their right, title and interest over the suit 

land, the learned court below dismissed the suit. 

10. Now the plaintiffs/appellants prayed to incorporate one relief in respect 

of declaration of their right, title and interest over the suit land by way 

of amendment of plaint. The defendants/respondents in their written 

objection pleaded that learned trial court wrongly framed the issue in 

respect of plaintiffs right, title and interest over the suit land. The 

defendants/respondents further submitted that plaintiffs/appellants on 

going through the judgement came to know that suit dismissed on sole 

ground that plaintiffs failed to pray for declaration of their right, title 

and interest over the suit land and as such the prayer of amendment 

can not be allowed at this stage. The defendants/respondents further 

pleaded certain pleadings regarding non-joinder of necessary parties 

and framing issue in respect of right, title and interest of plaintiffs over 

the suit land. The questions relating to framing of issue on right, title 

and interest of plaintiff and non-joinder of necessary parties shall be 

adjudicated in the original appeal and prior to that this court needs to 

adjudicate as to whether the prayer of plaintiffs/appellants tenable in 

the eye of law or whether at this stage the prayer of 

plaintiffs/appellants may be allowed. 

11. To decide both the aforesaid points for determination I have perused 

certain pronouncement of our parent high court as well as judgment of 
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Hon’ble Apex Court. Hon’ble Justice Krishna Iyer, in Suraj Prakash v. 

Raj Rani, (AIR 1981 SC 485) observed as follows (para 6) :- 

"The liberal principles which guide the exercise of 

discretion in allowing amendments have been laid down 

in numerous decisions of this Court. Multiplicity of 

proceedings being avoided is one criterion. Amendments 

which do not totally alter the character of the action are 

readily granted while care is taken to see that injustice 

and prejudice of an irremediable character are not 

inflicted on the opposite party under pretense of 

amendment of pleadings." 

12. In AIR 1968 SC 1165, (Nair Service Society v. K. C. Alexander) 

Hon’ble Apex Court held that to avoid circuity of litigation amendment 

could be allowed of the pleadings even on the eve of appellate 

judgment. In that case the application for amendment was made to 

the High Court and as it was done "literally on the eve of the 

judgment" the High Court had rejected the same. The Supreme Court 

allowed the appeal and remanded the case holding that the 

amendment ought to be allowed and that changed circumstances could 

also be considered for this purpose "to shorten litigation" and to "avoid 

circuity of action". 

13. In AIR 1960 SC 622, (Lakshminarasimhachari v. Sri 

Agastheswaraswamivaru) the Hon’ble Apex Court observed that the 

High Court was right in allowing at the appellate stage the amendment 

by the addition of a new prayer in the plaint as the parties were fully 

cognizant of the points in controversy and they had led the necessary 

evidence thereon.  

14. Hon’ble Apex Court in Babu Lal Vs. Hazari Lal 1982 (1) SCC 325, 

permitted amendment of plaint to add relief of possession and further 

observed that the high court instead of granting relief should have 

allowed the parties to amendment the plaint.  

15. Hon’ble Apex Court in Rachakonda Narayana Vs. Ponthala 

Paravathamma (2001) 8 SCC 173 held that amendment of plaint to 

incorporate the relief permissible at appellate stage. 
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16. Hon’ble Apex Court in Shyam Sunder and Others vs Ram Kumar 

and Another, (2001) 8 SCC 24, held that those facts which have 

taken place and those right existed prior adjudication of suit and those 

facts which the trial court entitled to adjudicate with or dispose of can 

be taken into consideration by the appellate court through amendment 

of plaint.  

17. Hon’ble Apex Court in Union of India Vs. Ibrahim Uddin (2012) 8 

SCC 148, held that there is no prohibition upon a party to include the 

unsought relief during appellate stage provided that it is served by 

limitation.  

18. Hon'ble Supreme Court in Sampath Kumar V. Ayyakannu and 

Another, [(2002)7 SCC 559], by allowing the amendment 

incorporating reliefs of declaration and possession in the suit filed for 

injunction, will avoid the multiplicity of legal proceedings. At the same 

time, if the doctrine of relation back in the context of amendment of 

pleading is applied, the plaintiff may have the advantage of saving 

limitation, which cannot be entertained. 

19. Hence, in the light aforesaid laws laid down by Hon’ble Apex Court, this 

court finds that amendment of plaint Order 6 Rule 17 CPC confers 

jurisdiction on the court to allow either party to alter or amend his 

pleadings at any stage of the proceedings and on such terms as may 

be just. Such amendments as are directed towards putting forth and 

seeking determination of the real questions in controversy between the 

parties shall be permitted to be made. The amendment of plaint for 

incorporating new reliefs in the plaint during the appellate stage also 

appears to be permissible on the condition that proposed amendment if 

allowed will help the court to decide the real points of controversy 

between the parties. Furthermore, such amendment should not create 

any hardship to the other side. The court to prevent multifariousness of 

cause of action and further to prevent multiplicity of proceedings needs 

to allow the prayer of amendment even in appellate stage.  

20. In the foregoing discussions we have already observed that 

amendment of incorporating relief in second appellate stage was 

allowed by the Hon’ble Apex Court. In the light of above discussions, 

this court finds the answer regarding second points for determination 
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as to whether this first appellate court has the jurisdiction to allow a 

party to amend the plaint. The answer is positive and accordingly, the 

points for determination no-2 answered accordingly.  

21. Now question is Whether plaintiffs/appellants are entitled to 

brought amendment of plaint during the appellate stage? To 

answer the aforesaid question this court finds that learned trail court 

already framed one issue no-5 in respect of right, title and interest of 

plaintiffs over the suit land and answered the issue in favour of 

plaintiffs but learned court below dismissed the suit observing that 

appellants/plaintiffs failed to incorporate any prayer of declaration of 

their right, title and interest over the suit land and as such no 

consequential relief may be granted in their favour. The 

defendants/respondents in their written objection against the 

amendment prayer firmly pleaded that learned court below wrongly 

framed said issue. The contentions raised by the defendants needs to 

be adjudicate in the appeal and such fact not appears to be crux of the 

dispute in deciding the amendment prayer of plaintiffs.  

22. Hence, it seen that learned court below already hearing both the sides 

framed issue in respect of right, title and interest of plaintiffs over the 

suit land and answered the issue in favour of the plaintiffs but as no 

reliefs of declaration was there the suit was dismissed. Whether the 

learned trial below rightly framed the issue in respect of right, title and 

interest of plaintiffs over the suit land or whether the findings of 

learned court below based upon the true factual matrix as well 

evidences? All those facts shall be arbitrated in the original appeal. But 

prior to that this court needs to decide the prayer of amendment filed 

by the plaintiffs/appellants without entering into the merits of appeal. 

Admitted fact is that the defendants failed to raise any question during 

the trial stage in respect of issue regarding right, title and interest of 

plaintiffs over the suit land and subsequently, both the sides adduced 

their evidences on those issues and judgment was pronounced. As such 

it seen that bone of contentions in respect of right, title and interest of 

plaintiffs already arbitrated and the judgment also was pronounced. 

Accordingly, at this stage if the proposed amendment is allowed the 

defendants are not going to be prejudiced. Furthermore, the very 
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nature of the suit also not going to be changed if such amendment 

allowed by the court. 

23. The cause title of plaint also disclosed that suit was filed for declaration 

of right, title and interest over the suit land although specific prayer of 

declaration of right, title and interest of plaintiffs over the suit land was 

not incorporated in the prayer portion of plaint. In the light of all the 

aforesaid discussions, this court finds that plea of right, title and 

interest of plaintiffs/appellants already adjudicated during the trial and 

both the sides also adduced evidences on that issue and at this stage if 

the amendment is allowed no new pleadings is goings to incorporated 

with plaint. Hence, at this stage this court not finds any impediment in 

allowing the prayer of plaintiffs/appellants as such amendment if 

allowed that will help the court to decide the real points of controversy 

and further shall prevent the multiplicity of proceedings. As such at this 

stage it seems to be the demand of justice to allow the prayer of 

plaintiffs/appellants subject to that amendment must not renders the 

suit to be barred by law of limitation.  

24. In Sampath Kumar v. Ayyakannu and Anr., (2002) 7 SCC 559, 

this Hon’ble Apex Court was faced with an application for amendment 

made 11 years after the date of the institution of the suit to convert 

through amendment a suit for permanent prohibitory injunction into a 

suit for declaration of title and recovery of possession. Hon’ble Apex 

Court held: - “In our opinion, the basic structure of the suit is not 

altered by the proposed amendment. What is sought to be changed is 

the nature of relief sought for by the plaintiff. In the opinion of the trial 

court, it was open to the plaintiff to file a fresh suit and that is one of 

the reasons which has prevailed with the trial court and with the High 

Court in refusing the prayer for amendment and also in dismissing the 

plaintiff's revision. We fail to understand, if it is permissible for the 

plaintiff to file an independent suit, why the same relief which could be 

prayed for in a new suit cannot be permitted to be incorporated in the 

pending suit. In the facts and circumstances of the present case, 

allowing the amendment would curtail multiplicity of legal proceedings.  

25. Now arriving again to the instant case in hand, this court finds that 

instant suit was filed in the year 2014, praying for eviction of 
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defendants along with consequential reliefs of injunction. The cause 

title of the plaint disclosed that suit filed for declaration of right, title 

and interest and learned court also decided the right, title and interest 

of plaintiffs over the suit land in Issue No-5 and as such the plea of 

doctrine of relation back does not appears to be applicable to the 

instant dispute in hand, as no new plea is going to incorporated with 

the plaint and furthermore the prayer which is going to incorporated 

with the plaint already arbitrated by learned trial court. In this case 

even if doctrine of relation back is not applied ex facie the relief is not 

barred by limitation. For the purpose of reckoning limitation, the 

amendment permitted shall not date back to the suit and it shall be 

deemed to have been brought before the Court on the date on which 

the application seeking the amendment was filed.  

26. Therefore, in the light of all the aforesaid discussions this court finds 

that justice would not be defeated if the prayer of amendment filed by 

the plaintiffs/appellants is allowed. In the result, this petition filed for 

amendment is allowed with cost of Rs. 5,000/- with the above said 

observation. 

ORDER 

27. Upon the above said observation instant misc. case stands dispose of 

by way of passing the following orders: -  

1. Plaintiffs/appellants side sets at liberty to amend the plaint 
by way of inserting amendment portion as prayed by the 
plaintiffs; 

2. Plaintiffs/appellants further sets at liberty to submit 
amended plaint; 

3. Plaintiffs/appellants side shall pay cost of Rs. 5,000/- to the 
defendants/O.P’s. 

28.  Inform both the sides. D/A shall take steps accordingly. Misc. (J) case 

is disposed of accordingly.           

  

 Civil Judge 
Sonitpur, Tezpur 


