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HEADING OF JUDGMENT ON ORIGINAL APPEAL 
 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

  Tezpur, Sonitpur 
 

         24th day of January, 2020 
MONEY SUIT NO. 21/2011 

 
Sri Ravi Jaiswal 
Son of Sri Brijanand Jaiswal 
Resident of Dhekiajuli, Ward No.2 
Dist- Sonitpur, Assam 
     —Plaintiff 

-Vs.- 

Sri Mrigen Bhagwati 
Son of Sri Jiten Bhagawati 
Vill- Lehugaon, PO- Lehugaon 
PS- Biswanath Chariali 
Dist- Sonitpur, Assam 
     ----- Defendant 

 

“This is a suit for recovery of outstanding amount of 

Rs.27,20,000/-(Rupees Twenty Seven  Lakhs Twenty 

Thousand).” 

And the suit came up for final hearing on-07/01/2020 in presence of following 

advocates:-  

Ld. Advocate appeared for the plaintiff           : - Mr. S. K. Singh, Advocate 
Ld. Advocate appeared on behalf of defendant: - Mr. K. K. Bordoloi, Advocate 

 

JUDGMENT 

Plaintiff’s case 

1. The plaintiff‘s case appears to be in a narrow campus is that the plaintiff is a businessman 

by profession and defendant is a contractor who carried out all its business by way of 

constructions of several works of Government. That in the month of November, 2009 

there was an agreement executed between plaintiff and defendant for completion of a 
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bridge situated in Dhekiajuli area by 31-12-2009. That defendant was carrying out the 

said construction since from long past and due to his personal inconvenience, he cannot 

look after the construction works and to complete the remaining construction works of the 

bridge defendant asked the plaintiff to complete its construction works by 31-12-2009 and 

thereby executed an agreement with the plaintiff. That plaintiff shall complete the 

construction work of the bridge amounting to Rs.20 Lakhs by 31-12-2009 and the 

defendant shall handed over a cheque of SBI, Biswanath Chariali amounting to Rs.20 

Lakhs drawn on 15-01-2010. Thereafter, the plaintiff by engaging labors and with his 

personal supervision completed the said work amounting to Rs.20 Lakhs by 31-12-2009 

and intended to draw the cheque by presenting it to the Bank whereupon the defendant 

requested him not to deposit the cheque due to some financial constraint and to wait till 

the month of July 2010. Subsequently, as per the request of the defendant, the plaintiff 

failed to deposit the cheque and in the month of July/2009 the plaintiff deposited the 

cheque before the concerned Bank but the said cheque dishonored due to insufficiency of 

fund and thereby the plaintiff had issued a demand notice for payment of Rs.20 Lakhs 

whereupon defendant did not reply. Subsequently, the plaintiff on several occasions 

requested the plaintiff to pay the said amount but the defendant failed to pay the contract 

amount to the plaintiff. Hence, the plaintiff brought the instant lawsuit for recovery of 

Rs.27 lakhs by adding interest of Rs.7 Lakhs with the principal amount of Rs.20 Lakhs.  

Defendant’s Case 

2. Per contra, the defendant contested the suit by filling written statement both in law and 

facts. Defendant benevolently admitted the execution of agreement of construction of 

bridge works worth Rs.20 Lakhs within 31-12-2009 but the defendant denied the fact that 

plaintiff had completed his work within 31-12-2009. Defendant categorically pleaded 

further that the plaintiff failed to comply the terms and conditions of the agreement and 

plaintiff only completed the work of bridge at 0.65%. As such, the plaintiff is not entitled 

to get the relief as prayed for.  

          ISSUES 

3. Upon the above said pleadings and hearing learned advocates of both sides, my learned 

predecessor-in-office settled the following issues for decision and discussions:- 

1. Whether there is any cause of action for the 

suit? 
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2. Whether the plaintiff was found to complete 

works on or before 31/12/2009 as per 

agreement as the time was essence of 

contract? 

3. Whether plaintiff is entitled to outstand dues 

which is also chaque amount from the 

defendant? 

4. To what other relief (s) the parties are 

entitled to? 

EVIDENCES ADDUCED BY THE PLAINTIFF 

5. PW-1 Ravi Jaiswal has submitted his examination-in-chief by reproducing the 

contentions of the plaint and further shown the following documents to be exhibits : 

Ext-1  :    is the agreement dated 03-11-2009  
Ext-1(i) to 19(iv):    are signatures of defendant 
Ext-1(v) to 19(viii):    are signatures of plaintiff 
Ext-2  :    cheque bearing No.714683 dated 15-01- 
     2010 drawn on SBI, Biswanath Chariali  
     Branch 
Ext-3  :    is the information slip of SBI, Dhekiajuli  
     Branch dated 06-07-2010  
Ext-4  :    is the return memo of SBI, Dhekiajuli  
     Branch dated 06-07-2010  
Ext-5  :    is the pleader‘s notice dated 11-11-2011 
Ext-6  :    is the postal receipt dated 11-11-2011  
Ext-7  :    is the acknowledgment card  

6. PW-1 in his cross-examination deposed that he has done one part of the contract work 

received from Mrigen Bhagawati. That contract work was started from 3rd November. 

He has completed the said contract work in the month of month of December/2009. 

Mrigen Bhagawati gave him a cheque on 15-10-2010. He has presented the said 

cheque before the bank in the month of July, 2010. He cannot say exactly about the 

period of validity of cheque. He informed Mrigen Bhagawati over phone regarding 

return of the cheque by the bank. Account needs to be maintained for the contract 

works as per the Labour Act and particulars of the mason and labors also needs to be 

written. He has not submitted the receipts of the materials referred by him. Signatures 

of mason and labors were obtained on the payment book of labors. He has not 

submitted those book in the suit containing such accounts. Without going through the 
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accounts maintained for his contract works, he cannot say the exact expenditure 

incurred by him.  He pays income tax. In the income tax return, the amount due from 

different persons should needs to be shown. He has not shown in the income tax 

return the due amount receivable from Mrigen Bhagawati. The said cheque amounting 

to Rs.20 Lakhs was given to him by Mrigen Bhagawati on 3rd November. He was 

assigned contract works like, RCC cementing and thick wall (adjacent to bridge), 

retaining wall and railing. During the continuation of the said work, a written 

agreement was executed between him and Mrigen Bhagawati. In the said agreement 

(Ext.1) in para No.2 it was written that – ― the first party  is not in a position to 

execute the above mentioned work order and as such the first party has handed over 

the said work order to the second party in the manner of sub-contractor to complete 

the same on or before 31-12-2009.‖. In para no.4 of Ext.1 it is mention that if the 

assigned work is not completed in  time the cheque given to him will be automatically 

cancelled, and it was also mentioned in para no.5 that if he unable to complete the 

work, then Mrigen Bhagawati will pay the amount of the works carried out by him. 

After completion of the work carried out by him, he has not informed Mrigen 

Bhagawati about completion of the work and handing over of the same in writing, but 

he informed him over telephone. He cannot say the percentage of work carried out by 

Mrigen Bhagawati and its value. He cannot say correctly what amount was with him at 

the time of receiving the contract. He has to take money from other persons to carry 

out the works. The amounts that he received from different persons is written in his 

account book. It is mention in para No.3 of Ext.1 that the cheque amounting to Rs.20 

Lakhs given to him by Mrigen Bhagawati on 03-11-2009, shall be withdrawn from the 

bank on 15-01-2010.  He did not presented the cheque in the bank on 15-01-2010. He 

has sought Rs.20 lakhs from the defendant in addition, claimed Rs.7,20,000/- interest 

on that amount. He cannot say for which period and at what rate, he has claimed 

Rs.7,20,000/- and nothing is mentioned in their agreement regarding payment of any 

interest.       

7. PW-2 submitted his evidence in chief through affidavit by reproducing the contents of 

plaint and he has deposed in his cross-examination that whenever payment was 

made, they received their wages putting signatures on the copy. Apart from them, 

there were around 22 helpers and one mason. They were paid wages weekly. They 
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also received wages weekly putting their signatures in the copy. Jaiswal competed the 

contract work within two months. The work of the bridge was started and it continued 

regularly till its completion.  

8. PW-3 submitted his evidence in chief through affidavit by reproducing the contents of 

plaint and he has deposed in his cross-examination that he cannot say now in detail 

the nature of works assigned to Jaiswal. Jaiswal completed the said work in the month 

of December, 2009 from staring the ‗dhalai‘ (cementing). He does know if any work 

left to be done, after completion of the works by Jaiswal. He does not know what 

amount of transaction was made between Jaiswal and Mrigen Bhagawati. He does not 

know as to who has completed the entire contract work i.e.  Jaiswal or Mrigen 

Bhagawati.      

9. PW-4 submitted his evidence in chief through affidavit by reproducing the contents of 

plaint and subsequently, his evidence stands expunged as he failed to appear before 

the court to face cross-examination.  

EVIDENCE OF DEFENDANT SIDE 

10. DW-1 Mrigen Bhagawati has submitted his examination-in-chief by reproducing the 

contentions of the written statement and further exhibited the following documents: 

Ext. A: is the letter no. C/1/1429/R/2008-09-3605 dated 19-12-2009 

Ext. B: is the letter no. C/1/1429/R/2008-09-3476 dated 17-03-2010 

Ext. C: is the letter no. C/1/1429/R/2008-09-4655 dated 16-06-2011 

Ext. D: is the letter no. C/1/1429/R/2008-09-7181 dated 30-01-2012 

11. DW-1 in his cross-examination deposed that in the months of November, December, 

2009 he himself inspected the works of bridge. Engineer of PWD, from time to time, 

observe the works of construction of the said bridge. At the time of inspection of the 

construction of the said bridge at Dhekiajuli he was present in the said site, and it was 

in the month of November / December. He used to look after the works of the said 

work, by staying the IB of PWD. The actual term of the said work was from 03-02-

2005 to 02-02-2006. He received an order from the PWD to complete the work within 

one year. He took measurement of the construction of the bridge works during the 

period from 03-11-2009 to 30-12-2009, by staying in the IB of PWD, Dhekiajuli. In the 

agreement dated 03-11-2009, Ext.1, executed between him and the plaintiff, in para 

No.4, it was clearly mentioned that in case the work of bridge is not completed within 
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31-12-2009, said agreement will be cancelled.  He has not sent any written notice to 

the plaintiff seeking reply for non-completion of the said assigned work. He had been 

shown the Ext.1, it was mentioned in para No.4 of Ext.1 that there is no mention that 

the contact will be cancelled if the work is not completed in time. In Ext.1, agreement, 

it was not clearly mentioned as to what kind of works will be carried out by the 

plaintiff. Variety of works are involved in connection with construction of a bridge. The 

works of contraction of a bridge consists of works like, approach road, retaining wall, 

dat wall, railing, slap casting, pipe etc. The value of the work assigned to plaintiff was 

Rs.20 Lakhs. He has assigned the plaintiff to do a portion out of the construction 

works of the entire bridge. He had been shown Ext.5, and as per that his address is 

correctly written. He had been shown Ext.6, and as per that his address is correctly 

written. His address written in Ext.7, A/D card is correct. He had been shown a 

document dated 08-8-2014 issued from the court and in this notice Jiten Bhagawati is 

mentioned who has received the same on his behalf. He cannot say if the signature in 

the said notice belongs to his father. Ext.8 is the notice issued from the court. In the 

said production notice, the Process Server of the court has written that the notice is 

received by his father on his behalf and his father‘s name is Jiten Bhagawati. He was 

ordered to produce two documents as per the notice. It was ordered in the notice to 

produce the original agreement dated 03-11-2019 executed between him and plaintiff 

and original copy of the pleader‘s notice 11-11-2011 sent by plaintiff‘s advocate. As 

per the court‘s record it is seen that the said notice is not seemed to have been filed 

by his advocate on his behalf.  In Ext. A there is no mention as to what percentage of 

the work of construction of bridge was done and what percentage of work remained to 

be done. The statement made in para 9 of his written statement is written with 

reference to dated 19-12-2019, but no such fact is mentioned in Ext. A. He had been 

shown Ext. B. He has denied the suggestion that he has not submitted the letter 

No.C/1/1429/R/2008-09-3476 dated 17-03-2010 along with his written statement, so 

he ought to have taken leave from the court prior submission of the said document. 

He has not submitted any statement obtaining from the department showing exact 

time of completion of the work.  

12. DW-2 submitted his evidence in chief through affidavit by reproducing the contents of 

written statement and he has deposed in his cross-examination that he knows that 
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between the plaintiff and Mr. Bhagwati an agreement had been entered into. He has 

not even seen the agreement and therefore there is no question to read the same. Mr. 

Bhagwati had undertaken the responsibility to construct the entire bridge. Mr. Ravi 

was assigned only a part of the construction of the bridge. He has not stated in his 

affidavit evidence as to what specific construction was assigned to Mr. Ravi. He has 

not stated in his affidavit evidence as to out of specific works what were actually done 

and what were actually not done. He was told over phone by Mr. Bhagwati that he 

had given the task of remaining work of the bridge to Mr. Ravi and therefore they 

were not required to visit the place and asked to come out of the place. He along with 

his team came out from the place after his instruction.  

13. DW-3 submitted his evidence in chief through affidavit by reproducing the contents of 

written statement and he has deposed in his cross-examination that he knows the 

plaintiff and defendant. He has heard that there was an agreement between the 

plaintiff and the defendant. He does not have any personal knowledge about the 

agreement. He has been working as an Accountant of the defendant. He sits in the 

office of the defendant at Biswanath Chariali. They have got labour registration but he 

does not know whether he has got his name there or not. Mr. Bagwati can speak on 

that. He has no proof issued from the office of Labour Inspector or from ESI to show 

himself working with Mr. Bhagwati as his employee. He had been shown his affidavit 

evidence. The plaintiff had been given to construct a part of the total bridge work. It is 

true that in his affidavit evidence he has not specified the specific part of the 

construction to be undertaken by plaintiff Sri Ravi Jaiswal. He had looked after the 

account part of the concerned bridge work. He cannot say the amount of money to be 

paid to Sri Ravi Jaiswal or the amount of money of work done by Sri Ravi Jaiswal. The 

entire accounting relating to the Sapoi Bridge is available in their office. He does not 

know the specific part of construction assigned by Mrigen Bhagwati to Sri Ravi Jaiswal.     

14. Issue No.1: Whether there is any cause of action for the suit? Issue no-1 of 

this relates to the cause of action. The defendant in his written statement ardently 

pleaded that this suit has no cause of action. In the legal system, a ―cause of action‖ 

is a set of facts or legal theory that gives an individual or entity the right to seek a 

legal remedy against another. This applies to the filing of a civil lawsuit for such 

wrongs as property damages, personal injury, or monetary loss, as well as to criminal 
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wrongs such as battery, theft, or kidnapping. A cause of action may come from an act 

or failure to act, breach of duty, or a violation of rights, and the facts or circumstances 

of each specific case often have a significant effect on the case.  

15. In other words Cause of Action of a law suit defined as bundle of facts affirmed by one 

party and denied by the other side. Assertion of certain facts and denial from the other 

side, gives rise of a bonafide dispute between the parties and said dispute considered 

to be cause of action for a law suit. 

16. In the light of pleadings on record, this court finds that plaintiff brought instant law 

suit against the defendant for recovery of Rs.27,00,000/- from the defendant 

contending that in the month of November, 2009 there was an agreement executed 

between the plaintiff and defendant and as per the terms and condition of that 

agreement plaintiff was to complete certain portion of bridge at Dhekiajuli area on or 

before -31/12/2009 and defendant handed over a cheque amounting to Rs.20 lacs 

which is drawn on-15/1/2010. The plaintiff further pleaded that he had completed the 

work of Rs.20 Lacs within the stipulated period but the defendant failed to pay 

contract amount to him and cheque handed over to him was dishonored on being 

presented before the Bank. 

17. Per contra, the defendant admitted the fact of execution of agreement for completion 

of work of a bridge in the month of November 2009 with plaintiff but he averred that 

plaintiff failed to complete the unfinished work on or before -31/12/2009. As such he 

prayed to dismiss the suit. Hence, from the aforesaid pleadings on record, this court 

finds that the plaintiff has asserted some facts that subsequently denied by the 

defendants side. The assertions and denials presented before this court gives rise of a 

cause of action that requires proper adjudication in this case. 

18. Therefore, in the light of aforesaid discussion, this court finds that the instant suit has 

cause of action. Accordingly, issue No.1 is answered in affirmative in favor of the 

plaintiff.  

15. ISSUE NO-2:-Whether the plaintiff was found to complete works on or 

before 31/12/2009 as per agreement as the time was essence of contract? 

The defendant in para no-12 of his written statement resisted that in the agreement 

the time was the essence of contract as the plaintiff being the party of second part 

agreed to complete the construction work of bridge on behalf of the defendant within 
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31/12/2009 but the plaintiff failed to perform his part of contract as per the stipulated 

terms of agreement executed between them. It is further pleaded by the defendant 

that as per the agreement dated-03/11/2009, the first party i.e. the present defendant 

issued cheque of Rs.20,00,000/- vide No. 714683 payable at Biswanath Chariali branch 

to the second party which shall be withdrawn on-15/1/2010 and in case of failure of 

completion of work in time by the second party the cheque given by the first party to 

the second party shall automatically cancelled without further reference. It was further 

agreed that if the party unable to perform the works due to some valid reasons the 

first party shall bound to pay the contract amount for the said complete works done by 

the second party. The defendant further pleaded that plaintiff completed only small 

portion of 0.65% of works and failed to complete the work within 31/12/2009. 

16. Per contra the plaintiff in his plaint beseeched that plaintiff had completed the works 

within stipulated time and as per request of the defendant the plaintiff had not 

deposited the cheque on-15/1/2010 and subsequently in the month of July, 2010 the 

plaintiff had deposited the cheque but same was dishonored. Subsequently, plaintiff 

on several occasions requested the defendant to pay the work amount but the 

defendant failed to pay the amount and consequently, the plaintiff issued pleaders 

notice on-11/11/11, demanding cheque amount together with interest and defendant 

did not reply it back. Accordingly, the plaintiff brought instant lawsuit against the 

defendant. 

17. Hence, it seen that from the pleadings on record that as per the plaintiff he was 

entrusted to complete 20% works of the bridge in Dhekiajuli area and accordingly, 

there was an agreement executed between them on terms and conditions that plaintiff 

shall complete the works of bridge within 31/12/2009 and the defendant execute one 

cheque amounting to Rs.20 Lacs which is drawn on-15/1/2010. But after completion of 

said work the defendant failed to realize the amount and cheque was dishonored. The 

defendant pleaded that plaintiff is not entitled to get any reliefs as the plaintiff failed 

to complete the work within stipulated time. 

18. In the light of aforesaid pleadings on record, this court needs to peruse the agreement 

to ascertain the fact as to whether the time was the essence of contract executed 

between the plaintiff and defendant. On perusal of the agreement vide Ext-1, this 
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court finds the followings those are appears to be the terms and conditions of that 

contract:- 

(1) That the agreement is executed between the parties thereto above 
on this the 3rd day of November, 2009 at Biswanath Chariali in 
presence of the undersigned witnesses.  

(2) That the second party Sub-Contractor shall bound to execute and 
complete the aforesaid work order on or before 31-12-2009. This is 
agreed by both the parties.  

(3) That the first party shall issue the advance cheque amounting to 
Rs.20,00,000/- (Rupees Twenty Lakhs) only bearing No.714683 
payable at SBI, Biswanath Chariali to the second party /sub-
contractor which shall be withdrawn by the second party on 15-01-
2010.  

(4) That in case of failure of completion of the aforesaid work order in 
time by the second party, the cheque given by the first party to the 
second party shall automatically cancelled without further reference.  

(5) That if the second party unable to complete work as mentioned 
above due to some valid reasons the first party shall be bound to pay 
the contract amount for the said incomplete works done by the 
second party. 

  
19. As such the terms and conditions of the agreement makes it categorical that both the 

parties fixed the time of completion of work as -31/12/2009 and payment date 

through post-dated cheque was -15/1/2009. The pertinent question that disclosed 

from the pleadings on record as well as from the stipulated terms of contract that 

whether the parties fixed the time to be the essence of contract? And to decide the 

question formulated above let have a look the settled provisions of law on that aspect 

for proper understanding.  

20. It is the settled proposition of law that time is the essence of a contract is an 

manifestation in a contract which resources that the performance by one party at or 

within the period specified in a contract is necessary to enable that party to require 

performance by the other party and the significance of time is essence is that the 

parties have agreed to perform at a given time agreed in a contract and shall not 

extend the specified time in a contract. In case a contract does not expressly provide 

this phrase then in that case time is not the essence of a contract. Section-55 of 

Contract Act, deal with the situation and it postulated that ―When a party to a 

contract promises to do a certain thing at or before a specified time, or certain 

things at or before specified times, and fails to do any such thing at or before the 
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specified time, the contract, or so much of it as has not been performed, becomes 

voidable at the option of the promisee, if the intention of the parties was that time 

should be of the essence of the contract.” 

21. Hence, from the aforesaid settled provisions of law it has become clear that when time 

is the essence in construction contracts the standard rule is that the parties have 

agreed to perform their obligation as per the time specified in a contract and there 

shall not be any extension of time. Whereas, if time is not the essence of the contract, 

the court allows the parties to a contract perform at some other time than agreed 

upon. 

22. Furthermore, the intention of parties to contract is vital to denote whether time is the 

essence or not to a contract, therefore, as also held by the Supreme Court of India 

in M/S Citadel Fine Pharmaceuticals vs M/S Ramaniyam Real Estates Pvt. Ltd. and 

Ors. (2011) 9 SCC 147,  

“the stipulation as time being of the essence of the contract was 

specifically mentioned in clause 10 and the consequences of non-

completion are mentioned in clause 9. So, from the express terms 

of the contract and the commercial nature of the transaction and 

the surrounding circumstances make it clear that the parties 

intended time in this case was intended to be of the essence of 

the contract. 

24. Thus, if it was not the intention of the parties that time should be the essence of the 

contract, the contract does not become voidable by the failure to do such thing at or 

before the specified time; but the promisee is entitled to compensation from the 

promisor for any loss occasioned to him by such failure. A contract becomes 

voidable if the promisor fails to perform within the specified time in a contract and the 

promisee is entitled to compensation from the promisor for any loss incurred by such 

failure. 

25. Therefore, in the light of aforesaid discussions this court wants to find out whether in 

agreement vide Ext-1, the parties have settled the time to be the essence of contract. 

On careful and meticulous perusal of express terms of agreement vide Ext-1, this court 

finds that plaintiff and defendant agreed that defendant being Contractor got the work 

order of construction of Bridge at Dhekiajuli to Singri including approaches  and owing 
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to certain unavoidable circumstances, the defendant is not in position to execute the 

above mentioned work order and as such the defendant has handed over the said 

work order to the second party in the manner of sub-contractor to complete the same 

on or before -31-12-2012. Hence, it seen that at the outset the parties unequivocally 

and clearly sets the time of finishing the works of construction of Bridge at Dhekiajuli 

to Singri including approaches by 31/12/2009 and in clause 2 of the agreement sets 

the time of finishing the work by 31/12/2009 and in continuation of that in clause 3 & 

4 of the agreement they further agreed that defendant shall issue cheque of 

Rs.20,00,000/- vide No. 714683 payable at Biswanath Chariali branch to the plaintiff 

which shall be withdrawn on-15/1/2010 and in case of failure of completion of work in 

time by the plaintiff the cheque given by the first party to the second party shall 

automatically cancelled without further reference. In clause 5 of the agreement both 

the parties further agreed that if plaintiff unable to complete work as mentioned due 

to some valid reasons the defendant shall be bound to pay the contract amount for 

the said incomplete works done by the plaintiff. As such this court finds that indeed 

the intention of the parties was to fix a stipulated time of completion of work as 

entrusted upon the plaintiff by the defendant. Hence, the fact of setting up of specific 

date of completion of work and payment brands time to be the essence of contract.  

26. In the foregoing discussions we have already observed that time is or was the essence 

of contract between the parties. Now the questions arises as to the whether the 

plaintiff completed the works as described in the agreement within 31/12/2009? And 

to decide the question above this court needs to travel through the oral as well as 

documentary forms of evidences. Prior to that for the suitability this court thinks it 

deem fit and proper to refer certain relevant points of argument presented by learned 

advocate appearing on behalf of both the parties.  

27. Learned Advocate appearing on behalf of the defendant vehemently argued before 

this court that primary burden lies with the plaintiff to prove the fact that plaintiff 

completed the works within the stipulated date of 31/12/2009. Learned Advocate of 

defendant side in support of his argument relied upon the following citations: - 

1999(3) GLT 170 & 2015(5) GLT 147.  
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28. Per contra Learned appearing on behalf of the plaintiff strenuously argued before this 

court that plaintiff having holder of cheque entitled to reliefs as prayed for, as 

presumption under section-118 of NI Act is always in favor of the holder.  

29. Learned Advocate of the plaintiff further argued that initial burden of proof as per 

section-102 of evidence act stands discharged the moment when the defendant 

admits the execution of the cheque. Learned Advocate of plaintiff further argued that 

the defendant in his written statement claimed that work was not completed in full, 

then it was the burden to prove such averments with cogent evidence under section-

103 & 106 of Evidence Act by adducing cogent evidence and as such adverse 

possession is to be taken under section-114(g) of Evidence Act. Learned Advocate of 

the plaintiff relied upon following cases: - AIR 1961(Kundan Lal Rallaram vs. 

Custodian Evecuee Property, Bombay & (1999)3 SCC 35(Bharat Barrel & Drum 

Manufacturing Company vs. Amin Chand Payrelal.  

30. Having been enlightened with the points of argument presented before this court by 

the rival parties, this court at the outset intends to reproduce the rule of evidence in 

civil proceeding and its burden of proof. It is the general principle of law that in a 

proceeding of civil nature the parties needs to prove their respective pleadings by way 

of adducing trustworthy evidences and it is balance of probability that always helps the 

court to turn the scale in favor of the respective parties in whose favour the balance of 

probability establishes. In term of Section 101 of Evidence Act, 1872 ordinarily burden 

of proving the fact rests on a party who substantially asserts affirmation of issue and 

not on the party who denies it. The said rule may not be universal and there may be 

exceptions thereto. The suit will fail if both the parties do not adduce any evidence in 

view of section 102 of Indian Evidence Act. In terms of section 102, the initial onus is 

always on the plaintiff and if he discharges that onus and makes out a case which 

entitle him to relief, the onus shifts to the defendant to prove those circumstance if 

any which would disentitle the plaintiff to the same. 

31. Hence, from the aforementioned appreciative this court finds that the initial burden of 

proof lies with the plaintiff as section 101 of Indian Evidence Act advances whoever 

desires in court to give judgment as to any legal right or law depending on the 

existence of fact which he asserts must prove that those facts existed. Section 102 

Indian Evidence Act says the burden of proof in a civil or proceeding lies on that 



14 
M.S No-21 of 2011 

Ravi Jaiswal Vs. Mrigen Bhagwati 
 

person who would fail if no evidence at all were given on the either side. Section 103 

postulates the burden of proof as to any particular fact lies on that person who wishes 

the court to believe in its existence, unless it is provided by any law that the proof of 

that fact shall lie on any particular person.  

32. On meticulous perusal of sections 101, 102 and 103 conjointly, this court has no doubt 

to observe that the initial burden lies upon the plaintiff to establish his contention of 

the plaintiff and when the plaintiff discharges his burden of proof to the required 

extent and it will automatically shifts upon the other side who wishes the court to 

believe existence of certain facts. In this case, the plaintiff has got the burden to prove 

the following facts : 

(i) That on 03-11-2009 there was an agreement executed between the 

plaintiff and defendant for completion of a construction work within 

the time period i.e. by 31-12-2009 ;   

(ii) That defendant gave a cheque to the plaintiff bearing No.714683 

dated 15-01-2010 drawn on SBI, Biswanath Chariali Branch 

amounting to Rs.20 Lacs and requested the plaintiff to deposit the 

cheque after completion of work.  

(iii) That the plaintiff had completed the remaining constructions of 

bridge Sopai river including road on Dhekiajuli-Singri road by 31-12-

2009 ; 

(iv) That after complete of that work the plaintiff apprised the defendant 

to deposit the cheque but defendant requested him to wait till the 

first week of July, 2010 ;  

(v) That subsequently the plaintiff had deposited the cheque with the 

SBI, Biswanath Chariali Branch and same was dishonored ; 

(vi) That till the month of May/2011 plaintiff approached the defendant to 

pay an amount-of Rs. 20 Lakhs but defendant failed to pay the said 

amount ;  

(vii) That subsequently plaintiff had issued a pleader‘s notice dated 11-11-

11 to the defendant demanding the cheque amount  with interest and  

(viii) That defendant failed to realize the amount and did not reply to the 

notice.   
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34. In this case, the defendant in his written statement admitted the following facts :  

(i) That he is registered contractor of Govt. of Assam and he got 

allotment of construction of RCC bridge No.6/2 over river Sopai on 

Dhekiajuli-Singri Road with approach and protection works amounting 

to Rs.1,11,33,776/-.   

(ii) That owing to the several difficulties the defendant could only fulfill 

79% of the construction works and as such there was an agreement 

executed between plaintiff and defendant on 03-11-2009 at 

Biswanath Chariali conditioning that plaintiff shall complete the 

remaining works of Rs.20 Lakhs by 31-12-2009 ;  

(iii) That defendant shall hand over the cheque of Rs.20 Lakhs vide 

No.714683 drawn on 15-01-2010  ;  

(iv) That the plaintiff failed to complete the works by 31-12-2009 and he 

only completed very small portion only i.e. 0.65% ; 

(v) That Executive Engineer, PWD, Sonitpur in its letter dated 17-03-

2010 informed the Chief Engineer, that approximately 85% earth 

work in approaches started and work of approaches are in progress.   

(vi) That plaintiff had done only 0.65% of the contract works for which he 

is not entitled to claim any amount.    

36. As such from the aforesaid pleadings on record this court finds that the defendant 

wants the court to believe that plaintiff had only completed 0.65% of work and in the 

light of section 103 of Indian Evidence Act defendant has got the burden to prove such 

facts. 

37. Prior discussing the burden of proof of defendant, let us understand first whether the 

plaintiff discharged its primary burden of proof to the required extent. In the light of 

the pleadings of both the parties, this court already observed that defendant admitted 

that he had executed an agreement dated 03-11-2009 with plaintiff and as such no 

further discussion regarding the admissibility of Ext.1 justified in view of Section 58 of 

Indian Evidence Act.  

38. In this case, the plaintiff examined as many as 3 nos. of witnesses and exhibited 7 

nos. of documents. Out of which Ext.1 is the agreement dated 03-11-2009, Ext.2 is 

the cheque no.714683 dated 15-01-2010, Exts.3 and 4 are the intimation slips and 
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return memo, Ext.5 is the pleader‘s notice and Ext.6 and 7 are acknowledgement 

receipts dated 11-11-2011. Prior deliberating on the documentary forms of evidences, 

this court thinks it fit and proper to refer the very nature of the contract where time 

was fixed to be essence of contact that executed between the plaintiff and defendant. 

As per the agreement, Ext.1 the plaintiff was bound to complete the remaining 

constriction of bridge by 31-12-2009. On meticulous perusal of Ext.1 document it 

disclosed before this court that in Ext.1 the nature of construction of work were being 

mentioned as construction of bridge at Dhekiajuli-Singri including road and approaches 

Rs.20 Lakhs and the defendant handed over the aforesaid works to the plaintiff for 

completion of work by 31-12-2009 and in pursuant to that agreement, Ext.2 vide 

cheque 714683 amounting to Rs.20 Lakhs drawn on 15-01-2010 was handed over to 

the plaintiff by the defendant. The oral evidence presented before this court by the 

plaintiff side makes it crystal clear that PW-1 during his cross-examination although 

admitted that he has not submitted any purchased receipt of articles as well as 

accounts for construction of the work but he had completed the work in the month of 

Dec/2009. PW-2 and PW-3 during their cross-examination supported and corroborated 

the version of PW-1 by testifying that plaintiff had completed the work in the month of 

Dec/2009. On contrary, the defendant side failed to dismantle their credence by way 

of bringing out any sort of material contradictions. Hence, it is seen that oral testimony 

of PW-1, 2 and 3 fully corroborated and supported that the work which as entrusted to 

the plaintiff was completed in the month of Dec/2009 and this court not finds anything 

to disbelieve the aforesaid version of three witnesses. 

39. PW-1 in his evidence-in-chief firmly supported the facts of completion of work by using 

men, machinery and also by investing money and after completion of work, he 

apprised the defendant and enquired him when to deposit the cheque whereupon the 

defendant requested him to wait to deposit the cheque till the month of July, 2010 and 

accordingly he presented the said cheque which was dishonored. Ext.3 and Ext.4 

appears to be the proof of deposit of cheque in the month of July 2010 and return of 

cheque being insufficiency of fund. The plaintiff further supported and corroborated 

that one pleader‘s notice dated 11-11-2011 was served upon the defendant 

demanding an amount of Rs.20 Lakhs with 18% interest and Ext.5 appears to be the 

proof of such facts. Ext.6 and 7 appears to be proof of such facts. It is true that on 
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completion of work by Dec/2009 the plaintiff was bound to deposit the cheque on 15-

01-2010 and he also admitted such facts during his cross-examination and as a reason 

of not depositing the cheque on 15-01-2010 the plaintiff in his plaint as well as in his 

evidence-in-chief claimed that after he completed the work, as per the request of the 

defendant he deposited the cheque in the month of July, 2010. It is also admitted and 

proved fact that as per Ext.1 of clause 4 that in case of failure to complete the work 

order in time by second party, the cheque given by 1st party to the 2nd party shall 

automatically cancelled without further reference. Now, to succeed upon such facts by 

the defendant it is the burden of the defendant to establish that indeed the plaintiff 

had failed to complete his work within 31-12-2009. The defendant in his written 

statement in para no.12 contended that plaintiff after completion of very small portion 

i.e. 0.65%, stopped further progress and failed to complete the work within 31-12-

2009. What portion of work like 0.65% was been completed by the plaintiff that was 

not clarified by the defendant in his written statement.  

40. Therefore, in the light of the aforesaid discussions, this court is of considered opinion 

that the plaintiff proved his contention to the required extent by adducing trustworthy 

and supportive evidence and one of the plaintiff‘s witnesses during his cross-

examination categorically mentioned the nature of work those being completed by the 

defendant as retaining wall, dat wall and railing etc. The oral testimony of PW-2 and 

PW-3 fully supported and corroborated the entire version of PW-1 and this court finds 

that plaintiff proved and established that he has completed the work by 31-12-2009.  

41. Now, coming the pleadings presented by the defendant‘s side, this court finds that the 

defendant examined as many as 3 nos. of witness and exhibited two documents, out 

of which Ext. B appears to be out of pleading as the document was not filed with the 

written statement and no leave was obtained by the defendant at the time of 

exhibiting that document. Now, coming to the Ext. A document it disclosed before this 

court that said document is a letter issued by Executive Engineer, PWD, in favor of 

defendant in respect of delay in process of construction work of RCC Bridge No.6/2 

over Sapoi River, Dhekiajuli –Singri Road. The letter vide Ext. A not been proved by 

way of examining any official witness from where the said letter was issued. Ext. A 

document appears to be a letter was issued on 19-12-2009 and plaintiff claimed that 

he finished his work on 31-12-2009. If so then Ext. A document not appears to be 
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relevant in nullifying the claim of the plaintiff. More also, DW-1 during his cross-

examination admitted that the period of construction of such work was from 03-02-

2005 to 02-05-2005 and such facts assured that the work was not completed within 

the statutory period and goes up to the year Dec/2009 for which the defendant has to 

endorse some portion of works to the plaintiff and as such it is very difficult to say that 

whether the work endorsed to plaintiff or whether the unfinished work of said bridge 

are same and identical.  

42. DW-1 in his cross-examination also affirmed that from 03-11-2011 to 31-12-2009 he 

has not measure the work of bridge. He has also admitted that he has not issued any 

written notice in respect of non-completion of work against the plaintiff. He also 

admitted that for construction of a bridge, the approach road, retaining wall and dat 

wall, railing, slap casting and pipe etc. needs to be completed. He in his written 

statement had not described those works endorsed to the plaintiff and their work were 

not been completed.  

43. Now, coming to the cheque dated 15-01-2010 issued post-dated in nature on the date 

of executing the agreement dated 03-11-2009, this court finds that defendant had not 

made any endeavor to get the return of the cheque from the plaintiff. It also appears 

to be surprising that even if the plaintiff failed to complete his construction work within 

the stipulated period of 31-12-2009, then the defendant ought to have make endeavor 

of getting recovery of his post-dated cheque before 15-01-2010 or before the month 

of July, 2010. The witnesses of the plaintiff during their cross-examination makes it 

resounding that they worked for the plaintiff for about two months and plaintiff had 

completed the work by the month of Dec/2009 and on contrary, the defendant‘s 

witnesses during their cross-examination admitted that they failed to mention what 

specific work were actually been done and not actually done. DW-2 Md. Nekibur 

Rahman in his cross-examination also admitted that after the work was handed over 

to the plaintiff Mr. Ravi they came from the site. DW-3 Subhendu Guha admitted that 

he does not know specific part of construction assigned by Mr. Bhagwati to Mr R. 

Jaiswal. Hence, it is seen that DW-1, DW-2 and DW-3 in their cross-examination 

admitted that they don‘t know what sort of work was actually given to the plaintiff and 

what work was completed by the plaintiff. Hence, their evidences fails to make any 

dissimilarity in the case of the plaintiff. To sum up the evidences of defendants side, 
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this court is of considered opinion that defendant failed to discharge its burden of 

proof that plaintiff failed to complete its work by 31-12-2009.  

44. As per section 8 of N.I. Act, Ext.2 appears to be a negotiable instrument and as 

cheque defined as per section- 6 of N. I. Act to be a bill of exchange, it gives a strong 

presumption in favor of its holder in view of section-118 of NI Act.  In this case, the 

plaintiff appears to be the holder of the cheque amounting to Rs.20 Lakhs and that 

was handed over to the plaintiff by the defendant vide Ext.1 document on condition 

that plaintiff was have to fulfill the remaining construction of bridge work by 31-12-

2009 and the oral and documentary forms of evidences adduced by the plaintiff 

proved and established that plaintiff had completed the work endorsed to him by 31-

12-2009 and subsequently as per the request of the defendant, he waited till the 

month of July,2010 and subsequently, the cheque on being deposited by the plaintiff 

got dishonored. On the contrary, the defendant failed to make any endeavor of getting 

return back of the cheque and defendant further failed to establish that the plaintiff 

only completed construction 0.65% work. Therefore, in the light of the aforesaid 

discussions, the presumptions favors the plaintiff being the holder of the cheque in 

view of section 118 and 139 and defendant side failed to rebut the genuineness of the 

documents by placing trustworthy evidences.  

45. Therefore in the light of all the aforesaid discussions this court finds that plaintiff 

discharge its burden of proof to the required extend by way of establishing and 

proving that plaintiff completed the work before 31-12-2009 as per the agreement and 

he is entitled to recovery of outstanding amount of Rs.20 lakhs from the defendant as 

per the said contract. Accordingly, Issue No. 2 is answered in affirmative and in favor 

of the plaintiff.           

46. Issue No.3: Whether plaintiff is entitled to outstand dues which is also 

chaque amount from the defendant? In the light of the discussion and decisions 

in issue No.2, plaintiff is entitled to get the cheque amount of Rs.20 Lakhs from the 

defendant.  

47. Issue No.4: To what other relief (s) the parties are entitled to? In this suit, the 

plaintiff has prayed the following relief :  

(i) Decree for Rs.20,00,000/- + Rs.7,20,000 simple interest @ 18% p.a. = 

Rs.27,20,000/- (Rupees Twenty Seven Lakhs Twenty Thousand) only ;  
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(ii) Decree for payment of interests on the decreetal amount from the date of 

the suit till realization thereof ; 

(iii) Cost of the suit  

(iv) Any other relief as the court deems fit and proper.  

48. In the light of the discussions and decisions of all the foregoing issues this court has 

already observed that plaintiff is entitled to the cheque amount of Rs.20 lakhs i.e. the 

cheque amount. In this case, plaintiff further prayed 18% interest as Rs.7,20,000/-, 

which is not appears to be reasonable and tenable as there is no clause written in Ext.1 

document in respect of such fact of payment of interest. Hence, plaintiff is only entitled 

to recovery of Rs.20 Lakhs from the defendant. Hence, this issue is partly answered in 

affirmative and in favor of the plaintiff.  

ORDER 

49. Accordingly, plaintiff‘s suit is decreed on contest with cost by passing the following 

decree:-  

(i) A decree of recovery of Rs.20 Lakhs with 6% interest per 

annum from the date of filling this suit till the date of passing 

the decree; 

(ii) The defendant shall pay said amount to the plaintiff within 

3 months of date of passing the decree and failing which the 

plaintiff will be entitled to get 9% interest per annum till the 

date of recovery of entire decreetal amount; 

52. Prepare a decree accordingly. Judgment is pronounced and delivered in open court 

under the hand and seal of this court on 24th day of January, 2020. The suit is 

disposed of accordingly.   

(N. J. Haque) 
                   Civil Judge 

             Tezpur, Sonitpur 
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Appendix  

1. Plaintiff Witnesses:   
 
PW-1          :-        Sri Ravi Jaiswal 
PW-2          :-        Sri Bhoben Das @ Bhaiti 
PW-2          :-        Sri Dipak Das 
PW-4          :-        expunged  

 
2. Plaintiff Exhibits: 

Ext-1  :    is the agreement dated 03-11-2009  
Ext-1(i) to 19(iv):    are signatures of defendant 
Ext-1(v) to 19(viii):    are signatures of plaintiff 
Ext-2  :    cheque bearing No.714683 dated 15-01- 
     2010 drawn on SBI, Biswanath Chariali  
     Branch 
Ext-3  :    is the information slip of SBI, Dhekiajuli  
     Branch dated 06-07-2010  
Ext-4  :    is the return memo of SBI, Dhekiajuli  
     Branch dated 06-07-2010  
Ext-5  :    is the pleader‘s notice dated 11-11-2011 
Ext-6  :    is the postal receipt dated 11-11-2011  
Ext-7  :    is the acknowledgment card  

 
3. Defendant Witnesses: 

DW-1 :  Mrigen Bhagwati 
DW-2 :  Nekibur Rahman 
DW-3:  Shubhendu Guha 
 

4. Defendant Exhibits  :- 
Ext. A: is the letter no. C/1/1429/R/2008-09-3605 dated 19-12-2009 

Ext. B: is the letter no. C/1/1429/R/2008-09-3476 dated 17-03-2010 

 

(N. J. Haque) 
                   Civil Judge 

             Tezpur, Sonitpur 
 

 

 

 


