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Assam Schedule VII: Form No. 132 
 

HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

24th day of January, 2020 

MISC. (J) NO. 105/2019 
(Arising out of T.S. No.62/2019) 

 

Md. Julfikar Ahmed 
Son of Md. Jalaluddin Ahmed 

   Vill – Dhekerigaon 
   PO- Balipara 
   PS – Charduar 
   Dist- Sonitpur, Assam 

     -- Petitioner/Plaintiff    
   -Vs.- 

 
(1) Farida Begum 

Wife of Late Sahjahan Ahmed 
   Vill – Goroimari 
   PO & Mouza- Halleswar 
   PS – Tezpur 
   Dist- Sonitpur, Assam 

(2) M/s Febi Construction 
Represented by Must. Farida Begum  
Wife of Late Sahjahan Ahmed 

   Vill – Goroimari 
   PO & Mouza- Halleswar 
   PS – Tezpur 
   Dist- Sonitpur, Assam 
 

 
----- Opp. Party/ defendant 

 
A petition under Sect.94(b) read with section 151 and 
Order 38 Rule 5 of Code of Civil Procedure and finally 
came up for hearing on-07/01/2020 in presence of 
following Advocates:-  
 

Ld. Advocate appeared for the petitioner          : - Mr. S. K. Singh 
Ld. Advocate appeared on behalf of OP  : - Mr. K. Bordoloi 
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Petitioner’s case 
 

1. The instant Misc. case has arisen out of a petition field under sec. 94 (b) 

read with section 151 of CPC and Order 38 Rule 5 of the CPC praying for 

grant of attachment before judgment of account No.1699660678 lying with 

Central Bank of India, Tezpur Branch to the extent of Rs.23, 34,756/- 

belongs to the O.P Farida Begum under name and style of M/s Febi 

Constructions.   

2. Petitioner’s case appears to be in a narrow campus is that the petitioner is a 

contractor by profession and husband of OP No.1 Sajahan Ahmed was the 

sole proprietor of M/s Febi Construction, who secured a contract work 

against Tender ID 2016-MES-64315-1 and work order No.1 dated 23-05-

2016 issued vide letter No.8865/CWE/07/E8 dated 23-05-2016 and 

thereafter the husband of OP No.1 offered the petitioner to invest and 

complete the contract work. Subsequently, the husband of OP No.1 had 

executed a Special Power of Attorney vide No.1229 dated 02-06-2016 in 

favour of the petitioner to complete the contract works and do all needful 

acts. That during the continuation of the contract works, the husband of the 

OP No.1 died and then OP No.1 had a talk with the petitioner and assured 

the petitioner to do all the needful once all the right and rituals followed on 

demise of her husband. Thereafter, on 22-03-2018 the petitioner and OP 

No.1 entered into a deed of agreement No.408/2018 dated 22-03-2018 

empowering the petitioner to complete the works of special repairs to certain 

BLDGS and entrance gate with allied work at the cost of the petitioner. OP 

No.1 also executed a Special Power of Attorney No.409/2018 dated 22-03-

2018 and empowered the petitioner to do all the acts to complete the 

contract works and withdraw the amount. That as per the Special Power of 

Attorney as well as terms and conditions of Deed of Agreement, the 

petitioned open a new bank account in the name of M/s Febi Construction 

with defendant No.4 for the sole purpose of depositing money/cheques for 

the purpose of aforesaid contact works and as per terms and conditions of 

the Deed of Agreement it was mutually agreed between the petitioner and 

the OP No.1 that “ Any amount which will be received like RAR, Final 

RAR, Final bill etc. in the name of M/S Febi Construction for the 

said remaining contract work, shall be deposited in the said newly 
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opened Bank Account and the second party (i.e. petitioner) shall 

have full right to withdraw the deposited amount.” Thereafter, the 

petitioner completed the contract works on 12-04-2018 and opened a new 

Bank Account in the name of M/s Febi Construction and deposited some 

amount and the petitioner had been handling the account. That on 16-03-

2019, the petitioner received a photo copy of Deed of Revocation of Special 

Power of Attorney and he approached the OP No.1 and enquired her about 

the illegal and illogical act whereby she refused to talk with the petitioner. 

That the petitioner approached SBI, Balipara Branch to withdraw some 

amount from the newly opened account No.37826985441 but the bank 

refused stating that OP No.1 had not sent the letter stating about revocation 

of Special Power of Attorney dated 22-03-2018. Thereafter, the petitioner on 

18-04-2019 and 16-03-2019 issued letter to the OP No.1 and Balipara 

Branch for withdrawing the Revocation of Special Power of Attorney and 

further asked the Balipara Branch to continue to operate the account. 

Thereafter, the bank after four months vide letter dated 06-08-2019 asked 

the petitioner to obtain an order from appropriate court establishing his right 

over the amount lying in the account. The bank further threatened to 

transfer the amount to the OP No.1 unless any order of the court is there. 

Against the said letter of the bank, petitioner also sent reply to the bank. 

Ultimately, the bank sent a letter dated 19-09-2019 wherein the bank 

expressed their inability to comply with the request of the petitioner. 

Meanwhile, the OP No.1 kept on assuring the petitioner that she would allow 

him to operate and further assured him to allow the petitioner to collect all 

money to be deposited by the GE (North), Tezpur against the final bill of 

contract works. Petitioner assured making payment against the dishonoured 

cheque amounting to Rs.16, 90,000/-. Thereafter, on several occasions the 

petitioner met the OP No.1 for withdrawing her revocation and on 04-11-

2019 petitioner came to know through SMS about transfer of amount of 

Rs.2,44,756/- and the balance became nil. That petitioner had done the 

entire investment in the work and the entire payable against the concerned 

work solely belongs to the petitioner and the petitioner is merely to pay to 

the OP No.1 a sum of Rs.60, 000/- and the petitioner is to receive a sum of 

Rs.16, 90,000/- against the same contract works which OP No.1 has not 

paid. As such the petitioner prayed to attach the account No. 16999660678 
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with Central Bank of India, Tezpur Branch standing in the name of M/s Febi 

Construction to the extent of Rs.23, 34,756/- contending that there is every 

possibility that OP No.1 may change the mandate with the GE (North) 

Tezpur and request them to deposit the amount against the final bill against 

the CA No.CWE/TEZ (N)/09 of 2016-2017.       

OP’s case 

3. O.P M/s Febi Constructions contested the prayer of the petitioner by way of 

filing written statement both in law and facts. The OP No.1 with the plea of 

non-maintainability of the prayer denied the entire averments of the 

petitioner. OP No.1 further pleaded that petitioner requested her husband to 

accept the work in the name of M/s Febi Constructions and he was very 

much interested to complete the work. The petitioner further told her 

husband that he will invest in the contract of his own and told Sahjahan that 

he need work badly as he intent to set foot in the GE MES department and 

accordingly special Power of Attorney dated 02-06-216 for the said work was 

executed. That petitioner invested money in the said contract work whatever 

amount received in the name of M/s Febi Constructions, the then proprietor 

Sahjahan Ahmed returned the amount to the petitioner and deducted the 

income tax amount. It is true that Sahjahan Ahmed expired on 30-04-2017 

at GNRC Hospital due to sudden cardiac arrest and after his death the 

petitioner has not done any work that was allotted to M/s Febi Constructions 

and for that petitioner asked the OP to make necessary arrangement with 

the petitioner otherwise said will be Febi Constructions black-listed and 

ultimately the OP in continuation executed the Deed of Agreement dated 22-

03-2018 and executed Special Power of Attorney in favour of the petitioner. 

That OP had executed Deed of Agreement and Special Power of Attorney not 

at her free will and in fear of blacklisted of the said firm OP executed the 

agreement as per that Power of Attorney, new bank account to be opened at 

SBI, Balipara Branch. That since the petitioner failed to complete the work, 

the OP completed the said work. That petitioner on the basis of Special 

Power of Attorney opened a Bank Account of SBI, Balipara and on the basis 

of said special power of attorney a new bank account was opened and 

petitioner had withdrawn Rs. 5 Lakhs on 12-02-2019, Rs.5 Lakhs on 15-02-

2019, Rs.5 Lakhs on 26-02-2019 & Rs.5 Lakhs on 04-03-2019 and 

accordingly the petitioner had withdrawn Rs.25 Lakhs from the said bank 
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account. That petitioner assured to take care of tax on the bill of Febi 

Constructions and petitioner had not done anything in this regard. OP No.1 

compelled to revoke the special Power of Attorney and sent letter to the 

petitioner. That OP issued one cheque vide No.019155 dated 08-12-2017 for 

an amount of Rs.16,90,000/-  drawn on  Central Bank of India, Tezpur 

Branch and petitioner himself misplaced the cheque and requested him to 

return the cheque. OP No.1 on the basis of lost cheque reported by the 

petitioner instructed the bank to stop payment of the cheque. That petitioner 

through HDFC Bank, Tezpur vide NET banking received an amount of Rs.16, 

90,000/- but he falsely stated that cheque was dishonoured. That petitioner 

reported lost of cheque before Charidaur PS and in the same time presented 

the cheque for withdrawal of the amount. That whatever amount available in 

the said newly opened bank account at SBI, Balipara, and the OP No.1 

transferred the remaining amount from the said amount to the original 

account of Febi Constructions at the Central Bank of India, Tezpur Branch, 

and the said amount had not been transferred illegally. That petitioner 

falsely stated that he has not received Rs.16, 90,000/- and he failed to 

complete his work in time for which the OP had completed the work and 

petitioner has no any right on it. That the petitioner already got the due and 

nothing remained to be paid and final bill amount is Rs.1, 50,000/- only and 

not Rs.4 Lakhs as stated in the petition. Under the aforesaid circumstances, 

OP has prayed to dismiss the prayer of the petitioner.           

4. During the time of hearing neither the petitioners nor the O.P’s have 

adduced any sort of evidences before this court. Both the sides submitted 

Xerox copies of certain documents before this court. However, the prayer of 

petitioner filed in support with affidavit supporting the contents of prayer. I 

have heard both the sides and perused the entire pleadings on record along 

with the copies of documents submitted with the plaint. 

5. In the light of the pleadings on record, it disclosed before this court that 

petitioner prayed to attach the account of the OP standing in the name of 

M/s Febi Construction before judgment stating that he completed the 

contract works on behalf of M/s Febi Construction as per the Special Power 

of Attorney as well as Deed of Agreement executed by the deceased 

husband of the petitioner and petitioner herself after her deceased husband. 

It is further pleaded by the petitioner that the OP No.1 illegally revoked the 
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Special Power of Attorney depriving the petitioner from receiving the amount 

to be deposited by the department concerned for construction of the work. 

The petitioner further pleaded that she is entitled to get the amount of 

Rs.16,90,000/- against the cheque issued plus interest of Rs.2,44,756/- and 

Rs.4 Lakhs as expected amount of final bill.  

6. The petitioner benevolently pleaded that OP illegally revoked the Special 

Power of Attorney upon which he had completed the alleged work and the 

amount that needs to be paid by the Government would be settled in favour 

of the petitioner. It is also averred by the petitioner that O.P illegally stop 

operating the bank laying with SBI, Balipara Branch with intent to deprive 

the petitioner from the receiving the amounts of completion of work. Hence, 

the petitioner prayed to attach the bank account lying with SBI in the name 

of M/s Febi Construction of the OP. Per contra, OP admitted the execution of 

agreement by her husband and after death of her husband she herself 

executed the agreement although she has claimed that she had not willingly 

executed the Power of Attorney and deed of agreement. She also pleaded 

that through NEFT transactions of HDFC Bank, the petitioner had received 

Rs.16, 90,000/- on several dates and no amount of Rs.2, 44,756/- remained 

due. It is also urged by the O.P that petitioner had failed to complete the 

work within the stipulated period against which the OP having no other 

alternative with a fear of black-listing her firm completed the work.  

7. Therefore, in the light of the aforesaid discussion, this court finds that there 

are certain mixed questions of facts and law involved with the dispute and 

those needs to be judged. In the dispute in hand petitioner is claiming that 

he is entitled to get Rs.16, 90,000/-, Rs. 2, 44,756 & Rs.4 Lacs. The O.P 

pleaded that petitioner already received the amounts as claimed and there is 

no amount remains due. Petitioner side duly submitted certain documents 

like, copies of Special Power of Attorney, Deed of Agreement, Revocation of 

Special Power of Attorney, letter issued to the OP and SBI Xerox copy 

cheque amounting to Rs.16, 90, 000/- etc. but no documents in the form of 

Xerox copies has been submitted in respect of completion of contract work 

within the stipulated period. Undeniably, the admissibility and 

trustworthiness of those documents needs to be judged on having a full-

fledged trial.  
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8. Furthermore, in this case certain facts appears to be admitted by the OP, 

like execution of Special Power of Attorney & Deed of Agreement in favour 

of the petitioner by the petitioner and her deceased husband but following 

questions revealed from the pleadings on record and those needs to be 

adjudicated in the original suit:-  

1. Whether the petitioner not received 

Rs.16, 90,000/-? 

2. Whether cheque amounting to Rs.16, 

90,000/- was dishonoured? 

3. Whether petitioner received the entire 

contract amount from the husband of 

O.P? 

4. Whether petitioner failed to complete 

the contract work within stipulated 

time? 

5. Whether Rs.16, 90,000 received by the 

petitioner through NEFT transaction of 

HDFC Bank? 

9. OP submitted the Xerox copies of certain documents of HDFC bank 

regarding transfer of certain amount and indemnity bond etc. in support of 

payment of Rs.16, 90,000/- to the petitioner through NEFT mode. All the 

documents submitted by the O.P appears to be Xerox copies and without 

having evidence in respect of admissibility of the documents submitted by 

both the parties, this court cannot decide the entitlement of the petitioner on 

his claim. 

10. Certainly, instant Misc. (J) arisen out of a prayer of attachment of an 

account belongs to O.P before judgment under order-38 rule 5 of CPC. The 

object of invoking Order-38 Rule-5 of CPC is to safeguard the interest of the 

plaintiff, if the court is satisfied that ultimately when a decree is going to be 

obtained by the plaintiff he may not be able to realize the fruits of the 

decree. The main purpose of attachment was to coerce a defendant into 

appearing in court and answering the plaintiff's individual of the right to use 

or it. So the object of supplemental proceedings is to prevent the ends of 

Justice being defeated. The object of order 38 rule 5 CPC in particular, is to 

prevent any defendant from defeating the realization of the decree that may 
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ultimately be passed in favor of the plaintiff, either by attempting to dispose 

of, or remove from the jurisdiction of the court.  

11. The power under order 38 rule 5 CPC is drastic and extraordinary power. 

Such power should not be exercised mechanically or merely for the asking. 

It should be used sparingly and strictly in accordance with the Rule. The 

purpose of Order 38 Rule 5 is not to convert an unsecured debt into a 

secured debt. A defendant is not debarred from dealing with his property 

merely because a suit is filed or about to be filed against him. Shifting of 

business from one premises to another premises or removal of machinery to 

another premises by itself is not a ground for granting attachment before 

Judgment. A plaintiff should show, prima facie, that his claim is bonafide and 

valid and also satisfy the court that the defendant is about to remove or 

dispose of the whole or part of his property, with the intention of obstructing 

or delaying the execution of any decree that may be passed against him 

before power is exercised under order 38 rule 5 CPC. 

12. In the light of settled provisions of law this court finds that in the instant 

case the petitioner failed to show any circumstances upon which this court 

may presume that defendant is about to remove or dispose of the whole or 

part of her property, with the intention of obstructing or delaying the 

execution of any decree that may be passed against her. Admittedly the 

petitioner prayed to attach an account lying with Central Bank of India in the 

name of Febi Construction. The petitioner also admitted that as per special 

power of attorney one account opened by the petitioner at SBI, Balipara 

Branch and said account was operated for the purpose of completion of 

contract works. Now, the petitioner is praying to attach the actual account of 

Febi Construction. Whether the O.P is now trying to dispose the property 

such facts not established from the pleadings as well from the documents 

submitted before this court by the petitioner. The petitioner further failed to 

establish any strong prima-facie case, upon which this court may presume 

that there is every possibility of passing a decree in favor of the petitioner on 

having a full-fledged trial. 

13. Therefore in the light of all the aforesaid discussions this court finds that 

prosecution side failed to establish any of circumstances upon which the 

prayer of the petitioner may be allowed. Hence, the prayer of the petitioner 

is stand rejected due to devoid of any merits. 
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14. In the result the prayer of petitioner is dismissed without cost. Both the 

sides shall bear their respective cost. Accordingly the instant Misc. (J) is 

disposed of on contest.  

 

 

 

 

 

 

 

 

 

Civil Judge 
Sonitpur, Tezpur 


