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                    IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 
               SONITPUR, TEZPUR, ASSAM 
 
                          (GR CASE NO:- 546 of 2012) 
 

                        U/S – 379 I.P.C. R/W. Sec. 66 of IT ACT 
   

                                          
 

State of Assam 
Vs 

                                      Md. Ehtasam Ahmed 
                                                       & 
               Md. Imran Sarkar 

                              
                     
 
Present         : Sri. Angshuman Bhattacharjee, Addl. Chief Judicial Magistrate 
            
      
For Prosecution    : Sri. P. Baruah, Learned Addl. Public Prosecutor. 
 
For the accused  :    Sri. M. Ch. Boruah, Sri. S.K. Singh, S. S. K. Biswas 
 
                                   & Smti.  B.S.Devi, Learned  Advocates.   
    
Evidence recorded on          : 23.04.18, 12.06.18, 15.11.18 & 06.11.19,  
           
Arguments heard on            : 22.01.2020 , 
 
Judgement delivered on      : 22.01.2020. 
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Judgement 

 

1.        The prosecution story emanates from the FIR dated 08.03.12 lodged by one Sri. 

Prabir Devanajee submitting that on 06.03.12 & 07.03.12 some unknown person had 

withdrawn Rs. 58,778/- from his SBI Account No. 11252071982 by means of hacking of 

computer system or online theft without his knowledge and consent. Hence, this case.  

2.       After completion of investigation the police filed charge-sheet against the accused 

persons namely Md. Ehtasam Ahmed and Md. Imran Sarkar u/s 379 the Indian Penal 

Code R/W Sec. 66 of IT Act. At the relevant point of time, on receipt of summons the 

accused persons appeared before this Court and they were furnished copies as 

mandated u/s 207 CrPC. Particulars of offences were explained to the accused persons 

to which they pleaded not guilty and claimed to be tried. 

3.       The prosecution examined four witnesses. The accused persons were examined u/s 

313 Cr.P.C. The defence side did not examine any witness. 

                                     Points for determination:- 

(i)      Whether the accused persons on 06.03.12 & 07.03.12 had dishonestly withdrew 

money from the SBI account (no. 11252071982) of the informant by hacking of 

computer system without his consent thereby, committed offence u/s 379 of IPC? 

(ii)      Whether the accused persons on the same dates had dishonestly withdrew 

money of the informant by using a fake electronic mail or electronic mail message 

for the purpose of deceiving or to mislead the addressee or recipient about the 

origin of such messages and thereby committed offence R/W. Sec. 66 of IT Act? 

                        Appreciation of evidence, decision and reasons thereof:- 

4.       PW1, Sri. Narayan Ch. Bora, Special Asst., SBI, Dhekiajuli Branch has recognized the 

informant but did not recognize the accused persons. In course of his deposition he 

stated that the incident took place in the month of March, 2012. He stated that 

complainant come to their bank and complained that an amount of Rs. 58,000/- has 
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been missing from his account. After going through his account in computer, he came to 

know that the said amount was remitted from his account in various occasions by on 

line transaction. He also stated that during enquiry by bank they had obtained CC TV. 

footage from State Bank ATMs to assist and co-operate with investigating agency and 

submitted those footages before the court. 

     In course of his cross-examination he stated that complainant is having his own ATM 

card. The Pin is confidential and only is known to him. Using the pin code he can 

withdraw/transfer money. Without pin code nobody can transact or withdraw money 

through card. He stated that he had asked the complainant to file his complaint before 

the Branch Manager of their bank. He stated that he has no knowledge as to whether 

the Branch Manager had filed FIR or not regarding the incident. He has stated that 

Branch Manager had provided the necessary information to the investigating agency. 

     He stated that the CC TV footage is of the period when complainant was 

withdrawing money through his ATM card. He also stated that he had seen photograph 

of the accused in news paper. 

5.     PW2, Sri. Prabir Devanajee, the complainant did not recognize the accused persons. 

He stated that when he went to withdraw money by ATM, he came to know that 

someone had withdrawn money in various occasions totalling to Rs. 58,700/- from his 

account. Thereafter, he had filed an FIR in this regard. 

     In course of his cross examination he stated that he uses to withdraw money from 

ATM. He also stated that some unknown person had withdrawn money from his account 

on 20 consecutive occasions. He had seen that money was withdrawn from Noida. He 

stated that he had not mentioned in the FIR for how many times money was withdrawn 

from his account. He also stated that he had seen the accused persons in the court for 

the first time on the day of his deposition.  

6.     PW3, Retd. SI/ Md. Sahabuddin Ahmed was entrusted as IO of this case by the then  

Sri. Ananta Das, OC of Dhekiajuli Police station. He stated that during investigation he 

recorded the statement of the informant in the police station u/s 161 Cr.P.C. From the 

statement of the informant he came to know that the place of occurrence is SBI, 

Dhekiajuli. Thereafter, he went to Dhekiajuli SBI and asked for video footage of ATM 

wherein, transaction no. 7900 was done and accordingly he received the same in the 
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form of CD vide Ext. 2. He also seized the passbook of the complainant and drew sketch 

map. Later on, he handed over the Case diary to Circle Inspector as per order of Supt. 

Of Police. 

     In course of his cross examination he stated that he received the FIR on 08.03.12 

and the FIR was filed on 07.03.12. Concerned OC submitted the FIR to Chief Judicial 

Magistrate, Sonitpur, Tezpur on 12.03.12. It takes one hour to reach CJM Court from 

Dhekiajuli PS. He stated that he does not know why the FIR was sent to the court of 

CJM belatedly. He also stated that he does not know the contents of CD and he also 

does not know if his succeeding IO had sent the CD to forensic laboratory or not. He 

stated that there is over-writing in his signature put on Ext.2 i.e. the CD containing the 

video footage. He has shown the date of seizure as 19.03.12 but actually the articles 

were seized on 17.03.12. 

    He stated that he had not mentioned the date in any of the zimmanama and till his 

investigation, he could not trace out the accused persons involved in this case. 

7.      PW4, Someswar Borah, PI at Nagon FT Court, has stated that on 08.03.12 he was 

working as Circle Inspector of Dhekiajuli. On that day one Sri. Prabir Devanajee lodged 

an FIR at Dhekiajuli PS and SI- S. Ahmed was entrusted to carry out investigation of this 

case. In this case SI/ S. Ahmed visited the place of occurrence, seized some articles and 

arrested the accused persons and forwarded them to court. As this case was registered 

under IT Act, so he was directed to carry forward the investigation by Supt. Of Police, 

Sonitpur. He also stated that all the witnesses of this case had been interrogated by SI, 

S. Ahmed and he had only shown arrested the accused persons in other cases. 

Subsequently, after completion of investigation CI, S. Swargiary submitted charge sheet 

in this case. 

8.      I have heard prosecution and defence sides. The accused is not known to any of the 

PWs. A CCTV footage of the SBI ATM was obtained which was then incorporated in the 

CD i.e. Mat. Ext. 1. However, none of the PWs has stated that the accused persons were 

seen withdrawing money from the account of the informant by using his ATM card in the 

CCTV footage. The IO i.e. retired SI of Police Md. Sahabuddin Ahmed also could not say 

whether the CD containing the CCTV footage was sent to forensic laboratory or not. The 

prosecution case is that there was unauthorized withdrawal from the account of the 

informant by means of online transactions. However, no iota of evidence could be 



  GR-546/12   

5 
 

adduced by the prosecution side to show that the accused persons were involved in 

these online transactions. This being the position, the prosecution case cannot be said 

to have been proved beyond all reasonable doubt. 

9.       In view of the discussions above it is hereby concluded that the prosecution has 

failed to prove its case beyond reasonable doubt. As such this court holds that the 

accused persons namely Md. Ehtasam Ahmed and Md. Imran Sarkar are not guilty of 

the offences u/s 379 the Indian Penal Code R/W Sec. 66 of IT Act and they be set at 

liberty forthwith. The bail bonds furnished by the accused persons are hereby extended 

for six months from today (22-01-2020).  

10.       Seized articles if any be delivered to his lawful owner after proper verification and 

following the process of law. 

11.       Judgement is delivered and pronounced in open court.  

12.      Given under my hand and seal of this court on this   22nd day of January, 2020. 

 

 

Typed and printed by me. 

 

 

Sri. Angshuman Bhattacharjee 

Addl. Chief Judicial Magistrate  

                                                                                             Sonitpur, Tezpur 
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APPENDIX 

 

Prosecution has examined two witnesses:- 

 

PW 1 – Sri. Narayan Ch. Bora 

PW2- Sri. Prabir Devanajee 

PW3- Retd. SI/ Md. Sahabuddin Ahmed 

               & 

PW4, Someswar Borah 

 

Defence side has not examined any witness. 

 

Documents  exhibited by the prosecution :-  

Ext. 1- Ejahar  

Ext.2- CD containing video footage 

Ext.3 – Sketch map 

            & 

Ext. 4 - Charge Sheet 

 

Documents exhibited by the defence -: Nil  

 

 

 

 

         Sri. Angshuman Bhattacharjee 

                                                                               Addl. Chief Judicial Magistrate  

                                                                                       Sonitpur, Tezpur 

 

 


