
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE

(FTC), SONITPUR AT TEZPUR

Present: Nisanta Goswami,
Addl. Sessions Judge (FI-C),

Sonitpur, Tezpur.

CRIIyIINAL REVISION NO. 42 (S-4) OF 2022

Md. Anar Hussain
S/o Najar Ali
R/o Sootea, Itakhola
Dist. Sonitpur (Assam). .......the Revision Petitioner.

- Versus -
State of Assam
Represented by Public Prosecutor........... Respondents/OPs.

APPEARANCE
For the Revisionist : Smt. U. Mahanta, Advocate

For the Respondents : Sri A. Baruah, Addl. PP

Date of Hearing : 09-02-2023.

Ddte of Judgment : 22-02-2023.

JUDGMENT

FACTS OF THE CASE:

1. This criminal revision case was registered on the basis of an

application filed under section 397 and 399 of CRPC against the

order dated I011012022, passed by learned JMFC Sonitpur Smt.

Adrita Goswami in Jamuguri PS Case No 10812022. The revision
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2.

petitioner has challenged the correctness, legality and propriety of

the orders referred above.

The case of the revision petitioner is that the police personnel of

Jamuguri police station lodged an FIR on L}l}Blzozz alleging

therein that based on an information received by them they

proceeded to the house of one Anowar Hussain and found a
vehicle, bearing registration number AS 25DC 8896, containin g 14

numbers of cattle and recovered the same, which were kept for

the purpose of selling outside Assam and accordingly the vehicle

as well as the 14 numbers of cattle were seized. Based on that FIR

Jamuguri PS case number l0\l22 under section 379 of Ipc r/w
section 13 of the Assam cattle preservation (Amendment) Act

2021 and section 11 of the Prevention of cruelty to Animals Act,

1960 was registered. According to the revision petitioner he is the

owner of the 14 numbers of seized cattle and he purchased the

same from Biswanath Chariali weekly Market. The money receipts

for the cattle purchased have already been submitted by the

petitioner. The petitioner has submitted that the seized cattle were

purchased for agricultural purpose. The petitioner prayed for

custody of the seized cattle in the court of learned JMFC, Sonitpur

but the learned court had vide order dated l\lLolzo22 rejected

the prayer of the petitioner.

GROUNDS OF REVISION:

Being highly aggrieved by the order dated t}lt0l2022the present

revision petitioner has filed this petition on the following grounds:

3.

Criminal llevision D (S 4) of )0? Pap'e 2



i) The learned court below erred in law as well as In facts in

passing the impugned order dated L011012022 in Jamuguri

PS case number l09l22. The learned court has not

considered the fact that the petitioner was the bona fide

owner of the seized cattle.

ii) T re guideline :; iaid d,cwn by tlre h,-lnourable S tpreme Court

in Manager, Pinjapole Deudar and Another v. Chakram

Moraji Nat & Ors. 1998 (6) SCC 520 was not considered by

the learned court below.

iii) The provision of section 7 (3) of the Assam Cattle

Preservation (Amendment) Act, 2021 was not considered by

the learned court below.

The learned court below has not considered the fact that

handing over the animals to the Gaushala would result into a

financial burden on the owner of the cattle and it is also

violative of the provision of Section 29 of the Prevention of

Cruelty to Animals Act, 1960.

The learned court below has not considered the law that no

permission is required for carrying cattle to grazing fiEld or

for agricultural or animal husbandry purpose as well as for

the purpose of sell and purchase from registered animal

markets within the district. Inter-district transportation of

cattle is also permitted except where the district shares

international border.

iv)

v)
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POINTS FOR DETERMINATION :

4. whether the order dated rollol2022 passed by learned JMFC

Sonitpur Smt. A. Goswami suffers from lack of correctness, legality

and propriety and the same is liable to be set aside?

5. I have heard the Learned counsels for both the parties and

perused the materials on record.

6. In the order dated 1011012022 the learned JMFC Sonitpur has

relied upon the decision of the honourable Supreme Court in
Criminal Appeal 230120 arising out of SLP (Crl) No 11726 of 20t9,
in which it was held that interim custody of animals cannot be

granted in favour of the accused person where the accused is

prima facie guilty of causing cruelty to the animal. Since the
petitioner, who sought for custody of the seized animals, was also

the accused person, the prayer for custody was rejected. The

learned court had also considered the fact that though purchase

receipts were given to the investigating officer, the I/O has not

mentioned anything regarding the ownership of the cattle in his

report. o

7. rn Manager, pinjapore Deudar and Another v. chakram
Moraji Nat & ors. 19gg (6) scc 520 the Hon,ble supreme

Court has observed thus: ... adverting to the contention that l1nder

section 3s(2), in the event of the animal not being sent to an

infirmary, the Magistrate is bound to give the interim custody to a
pinjrapole, we find it difficult to accede to it. We have noted above

Criminal licvrsion 4? (S 4\ of 202? D^^^ /

{J
CN{



the options available to the Magistrate Under Section 3N2). That

Sub-section vests ln the Magistrate the discretion to give interim

custody of the animal to a pinjrapole. The material part of the

Sub-section (shorn of other details) will read, the Magistrate may

direct that the animal concerned shall be sent to a pinjrapole. Sub-

section (2) does not say that the Magistrate shall send the animals

to a plnlrapole. It is thtJS t:vident that the expression "shall be

sent" is a part of the drrection to be given by the Magistrate if ln

his discretion he decides to give interim custody to a plnjrapole. It
follows that Under Section 35(2) of the Act, the Maglstrate has

discretion to hand over interim custody of the animal to a

pinjrapole but he is not bound to hand over custody of the animal

to a pinjrapole in the event of not sending it to an infirmary. In a

case where the owner is claiming the custody of the anima/, the

pinjrapole has no preft:rential right. In deciding whether the

interim custody of the animal be given to the owner whcs is facing

prosecution, or to the pinjrapole, the following factors will be

r€levant:

(1) the nature and gravity of the offence alleged against the

owner;

(2) whether it is the first offence alleged or he has been'found

guilty of offences under the Act earlier;

(3) if the owner is facing the first prosecution under the Act, the

animal is not liable to be seized, so the owner will have a better

c/aim for the custody of the animal during the prosecution;

time of
) 

(4) the condition in which the animal was found at the

{ inspection and seizure;
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(5) the possibility of the animal being again subjected to cruelty.

There cannot be any doubt that establishment of the pinjrapole is

with the laudable object of preventing unnecessary pain or

suffering to animals and providing protection to them and birds.

But it should also be seen:

(a) whether the pinjrapole is functioning as an independent

organization or under the scheme of the Board and is answerable

to the Board,' and

(b) whether the pinjrapole has a good record of taking care of the

animals given under its custody. (Emphasis supplied)

It transpires from the above that the honourable Supreme court

has laid down that the Magistrate is not bound to give interim

custody of animals to Pinjrapole only and that custody may be

given to the owner of the animals. The honourable court has also

spelt out the factors which are to be considered while disposing of

the custody matter.

The materials available on record reveal that in the present case

14 numbers of cattle were transported in a middle sized container

vehicle. Apparently the anim;als; were treated with cruelty. Rurle 56

of the Transpoft of Animal Rules, LgrB provides that.when

cattle are to be transported by goods vehicte, the following

precautions inter alia are to be taken-

a) specially fitted goods vehicle with a special type of tait
board and padding ground the sides should be used.

9.
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b) Ordinarily goods vehicle shall be provided with anti-

slipping material such as coir matting or wooden board on

the floor and the super structure, if low, should be raised.

c) No goods vehicle shall carry more than 6 cattle.

10. There is nothing on the records which suggest that any of

such precautions were taken while transporting the seized cattle.

Moreover, although the petitioner has stated that he purchased

the cattle for agricultural purposes, there is nothing on the record

to substantiate that claim. Though there is an enabling provision

for giving custody of the seized animals to the owner thereof, it

does not necessarily mean that the Magistrate is bound to give the

custody of the animals to the owner even if the owner happens to

be the accused. On the contrary, there is a specific bar in handing

over the custody of the animals to the accused, as laid down by

the honourable Supreme Court in the judgement relied upon by

the learned court below.

11. The argument that keeping the animals in the Pinjrapole will

entail a financial burden on the owner of the animals cannot be a

ground for giving custody of the animals to its owner, especially

when cruelty towards the animals is ostensible.

t2. In view of the above discussion I do not find any

incorrectness, illegality or impropriety in the order dated

. 10/L012020, passed by the learned JMFC Sonitpur. The order

. doesn't warrant any interference of this court. In the result the

revision petition is dismissed.



13. Let the lower court record be sent back along with.a copy of

this judgment.

14. Glven under my hand and seal of this court on this 22nd day

of Februa ry , 2023.

@N#i,r ao'7
(Nisanta Gbswami)

Addl. Sessions Judge, FTC

Sonitpur, Tezpur
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