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This appeal has been preferred under section 96 read 
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J   U   D G M   E N T 

1. This first appeal has been preferred by the defendants/appellants on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.1, 

Tezpur dated 18-12-2018, vide T.S No- 29 of 2014, whereby the learned trial 

court decreed the suit on contest without cost.  
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2. Upon admission of the appeal for hearing, the notice was issued to the 

respondent and the original case record of Title Suit no-29/ 2014 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFF/RESPONDENT’S CASE 

4. Case of the plaintiff/respondent appears to be in a narrow campus is that 

predecessor in interest of the plaintiff and defendant Late Samu Mahili was 

the original owner, possessor and pattadar of total Patta land who expired 

long back and after his death, his three sons namely, Mathura Mahili, Nayan 

Mahili and Sunu Mahili have mutated their names in the land records in place 

of Samu Mahili and have been possessing the said landed property left by 

him. That one son named Sunu Mahili died unmarried in the year 1990 and 

as such Mathura Mahili and Nayan Mahili got the share of land of Late Sunu 

Mahili and accordingly Mathura Mahili and Nayan Mahili have got 50% of 

share over the said total land. That the plaintiff being the only son of 

Mathura Mahili in the year 1991, got his right, title and interest over the half 

share of the total schedule land as the wife of Mathura Mahili i.e. mother of 

plaintiff also expired earlier. Nayan Mahili, who was the father of defendant 

No.1 and 2 and predecessor of defendant Nos.3, 4 and 5 expired in the year 

2000 and Bihuram Mahili, another son of Nayan Mahili, who was the 

husband of defendant No.3 and father of defendant Nos.4 and 5 expired in 

the year 2011 leaving behind defendant Nos.3, 4 and 5 as his legal heirs. 

That during the life time of Mathura Mahili and Nayan Mahili both of them 

had sold jointly a portion of land measuring 2 Bighas 3 Kathas 5 Lessas and 

all the purchasers has mutated their name in the land record of the revenue 

authority and out of them one Sri Pyari Mohan Sutradhar partitioned his land 

bifurcating the same from the main Patta and after partitioned revenue 

authority allotted him separate Patta. It is also stated that during settlement 

operation the Patta no. of the suit land has been changed. Although the 

plaintiff has been occupying 50% of total land measuring 9 bighas 4 Kathas 
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8 Lessa by residing and cultivating the same, but the defendants, who are 

the legal heirs of Nayan Mahili, have been illegally occupying and utilizing 

the major portion of the schedule land. After obtaining certified copies of 

„Jamabandi‟ whenever the plaintiff approached the defendants to divide the 

land as per their respective shares, but the defendants avoided the same on 

one and other pretext and finally the defendant Nos. 1 and 2 misbehaved 

and threatened the plaintiff not to claim any shares of the suit land by 

denying his right, title and interest over there. That on- 17-01-2014 the 

plaintiff came to know that defendant Nos.1 and 2 jointly filed a Title Suit 

No.32/09 before the court of Munsiff against the plaintiff and Bihuram Mahili 

which was proceeded ex-parte and the suit was preliminary decreed on 20-

11-2009, but they have not taken any steps for passing final decree. Thus, 

the plaintiff has prayed for decree for declaration of his right, title and 

interest in respect of half of the total schedule land along with consequential 

relief of separate possession in respect of his half share in the suit land and 

partitioned of his half share in the suit land and the house and construction 

by metes and bound through District Collector by demarcating the same 

through Circle Officer and Lat Mandal and restored possession in favour of 

the plaintiff u/s 54 r/w Order XX Rule 18 CPC, for decree for permanent 

injunction restraining the defendant and their associates from interfering and 

obstructing with the plaintiff‟s separate possession and enjoyment in his 

definite half share in the suit property. Hence, the plaintiff/appellant brought 

instant lawsuit against the defendants praying declaration of his right, title 

and interest in the half portion of the suit land with consequential relief of 

partition and separate possession of his shares in the suit land and also for 

permanent injunction.          

DEFENDANTS/APPELLANTS‘CASE 

5. The defendants/appellants contested case of plaintiff by filling written 

statement both in law and facts. The case of defendants/appellants  appears 

to be in short campus is that the plaintiff and his father Late Mathura Mahili 

sold more lands then his actual shares as Late Samu Mahili had another plot 
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of land measuring 2 Kathas 11 Lessas under Dag No.9 and PP No.154 and 

another plot of land measuring 3 Kathas under annual Patta No.6 which 

were sold by Mathura Mahili during his life time without the knowledge of 

Late Nayan Mahili and hence, the said sold land is to be deducted from the 

share of the plaintiff. It is further stated that the plaintiff has been 

occupying, possessing and enjoying the land more than the land to be in his 

actual shares. They also stated that after passing preliminary decree in TS 

No.32/09 on 20-11-2009 the plaintiff came forward to make an amicable 

partitioned amongst the parties and keeping trust in the said property they 

did not further proceed the suit for final decree or for the execution of 

preliminary decree and thereafter in the year 2011 the plaintiff and the 

defendant got partitioned of the land under amicable settlement and since 

then both the parties are in possession, occupation and enjoyments of the 

defendants claiming the suit land sold by Late Mathura Mahili and Nayan 

Mahili equally. It is also stated that as the plaintiff has been demanding 

more land and, the defendant raises objection in that regard, hence, the 

plaintiff has instituted this instant suit with an ulterior motive. Hence, prayed 

to dismiss the suit of the plaintiff. 

ISSUES 

6. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  

(1) Whether there is any cause of action for the suit?  

(2) Whether the suit is maintainable in its present from and   
manner?  

(3) Whether the suit is bad for non-joinder of necessary  
       parties?  

(4) Whether the suit property is the joint property of the 

plaintiff and the defendant?  
(5) Whether the plaintiff is entitled to one half share in the 

schedule land?  
(6) Whether the plaintiff is entitled to get the decree as prayed 

for?  
(7) To what other reliefs the plaintiff is entitled to? 

 

7. And during trial, plaintiff /respondent adduced both ocular and documentary 

forms of evidences and per contra the defendant‟s side examined three 
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witnesses and exhibited five numbers of documents.  

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 18/12/2018 decreed the suit without cost. On being aggrieved and 

dissatisfied with the impugned judgment, the defendants/appellants 

preferred the present appeal, upon the following grounds: -- 

     GROUNDS OF APPEAL 

1. That the impugned decree and judgment are contrary to the 
factual parameter of the case as also against law and all dictates 
and cannons of justice.  

2. That the learned Munsiff failed to consider the fundamental legal 
questions raised by the appellants/defendants challenging to the 
institution of the suit on account of non-compliance of the 
provisions of law as contained in Order IV Rule 1 (3) read with 
Order VI Rule 14 of CPC. 

3. That the learned Munsiff failed to consider the mandate of law 
requiring signing of pleading by the parties and their pleader, 
unless it is shown that the party concerned was unable to sign 
pleading. Admittedly in this case respondent/plaintiff instituted the 
suit had not signed the plaint and has not also proved his inability 
to sign the plaint.  

4. That the learned trial court below at the time of passing the 
impugned judgment and decree did not apply her mind judiciously, 
hence, the same cannot be treated as lawfully passed judgment 
and decree did not apply her mind judiciously, hence the same 
cannot be treated as lawfully passed judgment and decree.  

5. That the learned trial court has erred in facts and law while the 
points for determination.  

6. That the learned trial court ought not to hold, while discussion and 
deciding the Issue Nos.1,4,5 and 6 there is no specific averments 
why the suit has decreed under those  provisions of law and 
learned trial court as those are sections under which never applied 
her mind judiciously and also the learned trial court did not 
mention and discuss of above issues of what ground and right the 
appellants/defendants has occupied the suit land and the Issue 
Nos. 1,4,5 and 6 also did not issue wise discussed in her 
judgment.  

7. That the learned trial court while passing the impugned judgment 
and decree had totally ignored the appellant/defendant‟s written 
statement of the original suit.  

8. That impugned judgment and decree is against all the cannons of 
justice and liable to be set aside for that the appellants/defendants 
had proved their case as such the suit of the partition filed by the 
respondent/plaintiff set aside. 

9. That any manner the impugned judgment and decree passed by 
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the court below is not maintainable and liable to be set aside. 
 

EVIDENCE OF PLAINTIFF/RESPONDENT SIDE 

9. To decide the contentions raised by the appellants/defendants, let us 

reproduce some relevant portions of the evidences adduced by both the 

sides. PW-1 in his evidence-in-chief reproduced his contention of the plaint 

and exhibited 17 nos. of documents. In his cross-examination he deposed 

that it is true that he has not mentioned the boundary of the suit land in his 

plaint. Suit land belongs to his grand-father Samu Mahili. His grand-father 

Samu Mahili after his death left behind Late Mathura Mahili, Late Sunu Mahili 

and Late Nayan Mahili. Mathura Mahili at the time of his death, left behind 

him and his daughter Budhuni Mahili. Budhuni died after her marriage 

but her husband is alive and he don’t know his name. When he was 

12 year old, his father died. After the death of his father, he used to stay 

and work at house of his uncle Nayan Mahili and others houses. His father 

Mathura Mahili and Sunu Mahili had sold some land left by his grand-father, 

but he does not know the portion of land sold. The ekchana land is at 

present under the possession of the purchaser taken by transaction 

of money but without registering any deed. His father and uncle have 

sold land from the Miyadi Patta land also, but he does not know what 

portion of land was sold as he was young at that time. At present he is 

possessing about 2 Bighas 2 Kathas of land. After death of his grand-father, 

mutation was done in the name of his father and uncles and after their 

death, the names of their legal heirs were mutated by inheritance. He has 

not got the land left by his grand-father either after the death of his father 

and uncle or prior institution of the case through Mandal – Kanango. Many 

people possessing land near the suit land but he does not know who has 

possessed what portion of land. Prior institution of this suit he has not 

measured the land possessed by the defendants. No mutation is done in 

respect of land purchased by the purchasers without registering any sale 

deed but they are possessing the same. He has not filed any case for 

eviction of those persons and it is not possible to evict them. He does not 
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know clearly as to what share of land he would get from the land left by his 

grand-father Samu Mahili. He has filed the case seeing the names of legal 

heirs of Samu Mahili but he does not know as to what portion of land is 

there in each one‟s name. He has talking terms with defendant Nos. 1 and 2 

but not with Anjali Mahili. He does not know what is written in the 

documents exhibited in the suit.      

10. PW-2 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief but he failed to appear before the 

learned court below to face the cross-examination. Hence, his evidence shall 

not be considered. 

11. PW-3 supported the version of plaintiff by reproducing the contentions of the 

plaintiff in his evidence-in-chief. He in his cross-examination deposed that 

the suit land was in the name of Sunaram Mahili, Nayan Mahili and Sunu 

Mahili. Mathura Mahili has one son. He does not know the dag and Patta 

number of the suit land. He also does not know the area of suit land.  Some 

portion of the suit land was sold but he does not know what portion of land 

was sold.  So far he knows, Bihuram Mahili had sold land. At present, there 

is 14/15 bighas of land. On the first day of the meeting, the land was to be 

divided equally and as dusk was falling they said that they would themselves 

divide the same on the next day, and so he did not go. The statement made 

in his affidavit is not his, which was written by others and got typed and he 

only put his signature. Though he has given his opinion in last page (page 

No.6) of his affidavit, but actually cannot give any opinion but he has only 

tendered his evidence. Some portion of the statement written in his affidavit 

is not his.  

EVIDENCE OF DEFENDANTS/APPELLANTS SIDE 

12. DW-1(Anjali Mahili) has submitted her examination in chief supporting the 

contentions of the written statement and she in her cross-examination 

deposed that Samu Mahili died prior to her marriage. Samu Mahili at the 

time of his death left behind, three sons as his legal heirs, they are Mathura 

Nayan and Sunu. Out of the three sons, Sunu Mahili died unmarried. As 
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Sunu Mahili was unmarried, Mathura Mahili and Nayan Mahili got his portion 

of land equally. After her marriage, he used to stay with Bihuram for about 

12/13 years. As she was married to Dipak Bora, the sons of Bihuram would 

get the share of land left by her father-in-law. She cannot say what kind of 

partition of the entire Patta land, including the suit land was made, 30/35 

years ago. Sumita Mahili was the sister of Bihuram Mahili. She cannot say to 

whom and what portion of land was sold by his father-in-law Nayan Mahili 

prior to her marriage. After the death of Bihuram, she had sold 2 bighas of 

land to Samsul and one Begum by katcha deed, and the same is under their 

possession. Her husband Bihuram, during the time of his illness, sold 2 

Kathas of land to Dulu and Rashid. Apart from this, Bihuram sold ½ Katha of 

land to other by registering the same and his name is Majid. She cannot say 

in which dag and Patta what portion of land was there, but she knows that 

there is 16 bighas of land in one place. Jonaram and Sumitra sold 5 ½ 

bighas of land. There are as many as 8 nos. of sale deeds have been 

submitted. Though she has submitted documents vide Ext. Ka to Ext. Unga, 

but she does not know about those documents because she does not know 

how to read and write.  

13. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he has deposed in his cross-examination 

that name of Anjali‟s father-in-law is Nayan Mahili. He does not know what 

portion of land was sold by Nayan prior to marriage of Anjali. He also does 

not know what portion of land was sold by Anjali‟s previous husband 

Bihuram. He knows that this suit is filed concerning 5/6 bighas of land. He 

has mentioned about partition of land between the two, in his affidavit, but 

he has not seen any document regarding the same and also did not see 

coming of Mandal and Kanango.   

14. DW-3 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he has deposed in his cross-examination 

that Nayan and Mathura died 15/20 years back. Prior to that Sunu Mahili 

died and he was unmarrired. Samu Mahili had huge quantity of land and 
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therefore the people used to call him „raja Mahili‟. Anjali is at present married 

to Dipak Bora. Anjali had two sons from the side of Bihuram. Though 

partition was made, he does not from which dag what portion of land who 

has got.     

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

15. On careful perusal of the judgment and order passed by the learned Munsiff 

No-1, Sonitpur, Tezpur this court in the forthcoming discussions, shall try to 

the decide the following pertinent questions:-  

1.   Whether learned Munsiff No-1, Sonitpur, Tezpur 

rightly decided and answered the issues no- 4, 5 and 

6 in favor of the plaintiff? 

2.   Whether learned Munsiff No-1, Sonitpur, Tezpur 

rightly decreed the suit of plaintiff providing 

sufficient reasons? 

3.   Whether learned Munsiff No-1, Sonitpur, Tezpur 

appreciated the evidences adduced by the 

plaintiff/appellant properly leaving no stone 

unturned?  

4.   Whether findings of learned Munsiff No-1, Sonitpur, 

and Tezpur are based upon lawful consideration and 

settled provisions of law? 

16. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellants in the light of evidence 

adduced by the plaintiff/respondent as well as the appellants/defendants in 

original suit. 

17. Learned advocate appearing on behalf of the appellants during the time of 

argument strenuously submitted before this court that learned trial court 

erred both in law and facts in deciding the Issue No.4 as the plaintiff 

/respondent is not appears to be the joint owner of the entire suit land. 

Learned advocate appearing on behalf of the appellants /defendants further 
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argued before this court that plaintiff himself admitted during his cross-

examination that his predecessor sold out certain portion of land to some 

other persons by executing registered sale deed as well as Kutcha sale deed 

and learned trial court below by ignoring the evidences, opined that the suit 

property is the joint property of plaintiff and defendants. Per contra, learned 

advocate appearing on behalf of the plaintiff /respondent vehemently 

submitted before this court that learned trial court has not erred in deciding 

the Issue No.4. 

18. Taking consideration of the points of argument presented before this court, 

this first appellate court thinks it deem fit and proper to discuss the Issue 

No.4 at the outset as Issue No.4 relates to the crux of the dispute.  

19. Issue No.4: Whether the suit property is the joint property of the 

plaintiff and the defendant? In the foregoing discussing we have already 

elaborately discussed the contentions of the plaintiff as well as defendants. 

Plaintiff/respondent brought the instant lawsuit against the defendants for 

declaration of plaintiff‟s right, title and interest in ½ portion of the suit land 

with consequential relief of partition and separate possession of his share in 

the suit land by delivering the possession of his half share and permanent 

injunction. Plaintiff/respondent in his plaint pleaded that one Samu Mahili the 

predecessor of plaintiff and defendants was the actual owner of the disputed 

land as described in the plaint which appears to be 19 Bighas 2 Kathas 7 

Lessas covered by PP Nos. 158,157,116 and 169 of Dag Nos.295,39, 

9,24,264,265 and 594 and hereinafter referred as ‘suit land’.  

20. The plaintiff/respondent further pleaded that after the death of said Samu 

Mahili, his three sons namely, Mathura Mahili, Nayan Mahili and Sunu Mahili 

inherited the suit property and consequently Sunu Mahili died unmarried in 

the year 1990. Thereafter, his share devolved upon Mathura Mahili and 

Nayan Mahili who got each 50% share i.e. from the suit land. It is further 

pleaded by the plaintiff that his father Mathura Mahili died in the year 1991 

and his wife i.e. the mother of plaintiff also died earlier leaving behind the 

plaintiff as her only legal heir and Nayan Mahili was the predecessor of 
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defendant Nos.1,2,3, 4 and 5. He also pleaded that plaintiff and the 

defendants have got each 50% of share of the suit land and during the life 

time of Mathura Mahili and Nayan Mahili they have sold land measuring 2 

Bighas 3 Kathas 5 Lessas and all the purchasers have mutated their names 

in land records. That by deducting land purchased by Pyari Mohan 

Sutradhar, Intikar Hussian, Sirajul Haque, Kasem Ali, Rafique Hussain, 

Rahmant Hussain and Sakiya Borbhyan the suit land remains now 19 Bighas 

4 Kathas 8 Lessas and plaintiff prayed declaration of his joint right, title and 

interest in the suit land along with partition. 

21. On contrary, the defendants/appellants have denied the contentions of the 

plaintiff and further pleaded that plaintiff‟s father Mathura Mahili sold more 

than his actual share during his life time without knowledge of Nayan Mahili. 

Hence, the land sold is to be deducted from the share of the plaintiff. It is 

further pleaded by the defendants /appellants that plaintiff has been 

occupying, possessing and enjoying land more than his actual share. They 

also stated that they have file on Title Suit No.32/09 and where they 

obtained preliminary decree but as plaintiff came forward to make amicable 

partition they did not proceed further with the final decree or execution of 

preliminary decree and accordingly they got partition of their respective 

shares and occupying the same. 

22. As such, from the pleadings of both sides, one admitted fact released before 

this court that predecessor of the plaintiff as well as defendants‟ one Samu 

Mahili was the original owner of the suit land. Now the primary burden shifts 

upon the plaintiff to prove all the alleged facts of his plaint and plaintiff to 

substantiate his pleadings adduced both ocular as well as documentary 

forms of evidences. I have carefully travelled through the evidences on 

record and it finds that PW-1 appears to be the plaintiff Sonaram Mahili and 

he reproduced his contentions of the plaintiff in his examination-in-chief and 

further exhibited 17 nos. of documents out of which Ext.1, 2, 3 and 4 are 

appears to be the certified copy of Jamabandi of PP No.158, 157,116 and 

169. Ext.6, 7, 8, 9,10,11,12 and 13 are appears to be the certified copy of 
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sale deeds of the year 1967, 1976 and 1979. In respect of execution of Ext.6 

to Ext.13, this court finds that defendant Anjali Mahili as DW-1 during her 

cross-examination admitted that 8 nos. of deeds were exhibited in the suit 

and as per those deeds Nayan Mahili sold out his land from his share and 

that part of her evidence proved and established that Nayan Mahili who was 

one of the co-sharers and father of defendant Nos.1 and 2 sold out his land 

from his share to different persons. It is settled propositions of law that 

admitted fact needs no further proof in view of Sec.58 of Indian Evidence 

Act and as such, it has become crystal clear from those 8 nos. of deeds that 

Mathura Mahili and Nayan Mahili who were the sons of Samu Mahili sold out 

certain portions of land from the land inherited by them and such land 

appears to be 2 Bighas 3 Katha 5 Lessas. Hence, it is seen that plaintiff 

discharged his burden of proof of selling land by Mathura Mahili and Nayan 

Mahili as claimed in para No.3 of his plaint by way of adducing trustworthy 

evidences. As such from the aforesaid discussions, it has become crystal 

clear that Samu Mahili was the original owner and possessor of the disputed 

property and subsequently in the event of death of one of the son of said 

Samu Mahili, named Sunu Mahili, the plaintiff‟s father Mathura Mahili and 

defendants‟ father Nayan Mahili inherited the disputed property who have 

entitled their respective shares from the disputed land.  

23. I have carefully travelled through the certified copy of Jamabandi of PP 

Nos.158, 157,116 and 169 and wherefrom it disclosed before this court that 

land covered by Dag No. 295, 39, 9, 24,264,265 and 594 appears to be 19 

Bighas 2 Kathas 7 Lessas, which precisely appears to be the “suit land” and 

those are being stands mutated in the name of plaintiff and defendants. PW-

1 in his cross-examination deposed that his father Mathura Mahili and his 

uncle sold out certain portions of land left by Samu Mahili but he does not 

know the exact portion of such land. He also admitted that the land belongs 

to Ekchana Patta were being sold without executing any registered sale 

deed. He also admitted that land belongs to Miyadi Patta were being sold by 

his father and his uncle but he does not know how much of land they sold. 
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Presently, he has been possessing 2 Bighas 2 Kathas of land. He also 

admitted that after death of his uncle and his father, their successors names 

were being mutated by right of inheritance. He does not know how much of 

land he is entitled and he instituted the suit on perusal of Jamabandi but he 

does not know in whose favor what portion of land were being mutated.  

24. Hence, from the evidence of PW-1 it disclosed before this court that some of 

the land belongs to Ekchana Patta sold without executing any registered sale 

deed. If we carefully peruse the schedule of the land mentioned in the plaint 

then it disclosed that there is no land belongs to Ekchana Patta and lands 

described belongs to Periodic Patta and as such that portion of his evidence 

does not make any difference in respect of his creditability.  

25. Now, coming to the evidence presented by defendant Anjali Mahili, it 

disclosed before this court that Samu Mahili was the original owner of the 

suit land and after his death both Mathura Mahili and Nayan Mahili inherited 

the suit land and her version supported and corroborated by other two 

defendant‟s witnesses. The defendant side has adduced curtain documents 

as Ext. K to Ext. Gha and in respect of those documents, the defendant 

Anjali Mahili as DW-1 during her cross-examination admitted that even 

though she exhibited those documents, but she does not know about those 

documents. She also admitted that she does not know what amount of land 

were being recorded in Dag and Patta but she knows there are 16 bighas of 

land and out of said land Jonaram and Sumitra sold out 5 ½ Bighas of land. 

PW-1 during his cross-examination admitted that presently he is possessing 

land measuring 2 Bighas 2 Kathas of land. DW-1 also admitted that she sold 

out 2 Bighas of land to Samsul and one Begum through Katcha sale deed. 

She also admitted that the land left by her father-in-law are entitled by the 

two sons of Bihuram as he got married again with Dipak Bora after 12/13 

years of death of her husband.  

26. On careful perusal of Exts.1, 2, 3 and 4 as well as Exts. Ka to Gha 

documents, it unveiled before this court that contents of those documents 

makes it categorical that after death of Samu Mahili, the father of plaintiff 
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and defendant Nos.1,2 and 3 become the absolute owner and pattadar of 

the suit land by right of inheritance.  

27. Therefore, in the light of aforesaid discussions, this court constrained to 

opine that the plaintiff and defendants are the joints owners of suit land and 

learned trial court below has rightly answered the Issue No.4 in affirmative 

and in favour of the plaintiff and the findings of the learned trial court does 

not deserve any interference from this first appellate court and the same is 

upheld.  

28. Issue No.5: Whether the plaintiff is entitled to one half share in the 

schedule land? In the light of discussions and decisions of Issue No.4, this 

court has already observed that plaintiff by adducing trustworthy and cogent 

evidence before this court proved and established that one Samu Mahili was 

the original owner of the suit land and after his death is two sons namely, 

Mathura Mahili and Nayan Mahili inherited the suit property. It is further 

proved and established before this court by the plaintiff /respondent side 

that after death of Samu Mahili and the names of Mathura Mahili and 

defendant Nos.1 and 2 and other defendants are being recorded and the 

plaintiff‟s father Mathura Mahili and uncle Nayan Mahili sold out 2 Bighas 3 

Kathas 5 Lessas of land to some other persons by executing registered sale 

deed and accordingly, the plaintiff is entitled to get 50% of the suit property. 

The defendants /appellants by denying the right, title and interest of the 

plaintiff over the disputed property empathically pleaded in their written 

statement that plaintiff‟s father and plaintiff sold some portion of land to 

other people. Although the defendant /appellants put forwarded the 

aforesaid pleadings but they failed to substantiate their pleadings by 

adducing any trustworthy evidence. The defendants further pleaded in their 

written statement that they obtained preliminary decree in TS No.32/09 in 

respect of suit land but as the plaintiff came forward to make an amicable 

settlement and as they partitioned suit land they did not proceed further 

with the preliminary decree of the suit for final decree or for the execution of 

preliminary decree as well as final decree in TS No.32/09. Although the 
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defendant put forwarded the aforesaid pleadings of mutual partition of suit 

land but they have not presented any sort of evidence to substantiate their 

claim. The defendant even failed to adduce any piece of evidence upon 

which this court may presume that plaintiff had possessed more than his 

share as claimed by the defendants and plaintiff had sold more than of his 

share during the life time of his father.  

29. Therefore, in the light of the aforesaid discussions, this court is of considered 

opinion that the plaintiff has got right, title and interest over the suit land 

and plaintiff is entitled to ½ (half) share of the sit land. Accordingly, the 

findings of the learned trial court not deserves any interference from this 

first appellate court and the same is upheld.         

30. Issue No.6: Whether the plaintiff is entitled to get the decree as 

prayed for? The plaintiff/respondent has prayed the following decree :  

(i) That the suit be decreed for declaration of right, title and 

interest of the plaintiff in respect of ½ share of the plaintiff 

i.e. ½ of the total schedule land which is the suit land and 

that the plaintiff is entitled to his definite ½ share therein with 

consequential relief of separate possession of his ½ share in 

the suit land and house and construction, if any, by mets and 

bounds  through the Collector of the District by demarcating 

the same through Circle Officer and Lat Mandal and restore 

possession in favour of the plaintiff as the Hon‟ble Court 

deems fit and proper u/s 54 r/w Order XX Rule 18 of the CPC.  

(ii) That the suit be decreed by awarding and granting permanent 

injunction restraining the defendants and their men, 

associates and agents from interfering and obstructing with 

the plaintiff‟s separate possession and enjoyment in his 

definite ½ share in the suit property that may be portioned 

and separately demarcated.  

(iii) That all cost/s of the suit be decreed against the defendants. 

(iv) That all other relief/s may also be granted to the plaintiff as 
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this Hon‟ble Court may deems fit and proper.      

31. In the light of the discussions in Issue Nos.4 and 5, this court constrained 

to opine that plaintiff is entitled to decree the decree as prayed for. 

Furthermore the plaintiff shall provide the share of his deceased sister from 

his 50% of suit land whenever the legal heirs of his deceased sister claimed 

their share from the suit land. Hence, this first appellate court finds that 

learned trial court rightly decreed the suit in favour of the 

plaintiff/respondent and furthermore learned trial court not committed any 

material irregularity in decreeing the suit with cost. As such the decision of 

learned trial court not deserves any interference from this first appellate 

court and consequently, same is upheld.  

32. In the result, the appeal presented by the defendants/appellants dismissed 

with cost. Prepare a decree accordingly. The appeal is disposed of on contest 

with cost.  

33. Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 22nd January‟2020. 

 

 

(N. J. Haque) 
Civil Judge 

                         Tezpur, Sonitpur 
Dictated and corrected by me. 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.   

    

 

 

    

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 
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     ANNEXURE 

 

Plaintiff Witnesses:   
i PW-1     : Sonaram Mahili 
ii PW-2     : Pradip Sarma 
iii PW-3     : Tarun Munda 

         
Plaintiff Exhibits:  

i Ext.1   : certified copy of Jamabandi No.158 
ii Ext.2   : certified copy of Jamabandi No.157 
iii Ext.3   : certified copy of Jamabandi No.116 
iv Ext.4   : certified copy of Jamabandi No.169 
v Ext.5   : Land revenue paid receipt  
vi Ext.6   : certified copy of sale deed No.2034/1967 
vii Ext.7   : certified copy of sale deed No.1788/1976 
viii Ext.8   : certified copy of sale deed No.1776/1976 
ix Ext.9   : certified copy of sale deed No.1780/1976 
x Ext.10   : certified copy of sale deed No.1787/1976 
xi Ext.11   : certified copy of sale deed No.1788/1976 
xii Ext.12   : certified copy of sale deed No.1835/1976 
xiii Ext.13   : certified copy of sale deed No.1334/1979 
xiv Ext.14   : certified copy of plaint of TS No.32/2009 
xv Ext.15   : certified copy of judgment of TS No.32/2009 
xvi Ext.16   : certified copy of decree of TS No.32/2009 
xvii Ext.17   : certificate issued by Sarkari Gaonburah 

 
Defendant Witnesses: :  

i DW-1     : Anjali Mahili 
ii DW-2     : Monnas Ali 
iii DW-3    : Ram Lal Gowala 

 
Defendant Exhibits : :   

i Ext.Ka   : Copy of Jamabandi  
ii Ext.Kha  : Copy of Jamabandi 
iii Ext.Ga   : Copy of Jamabandi 
iv Ext.Gha  : Copy of Jamabandi 
v Ext.Unga(1) to (5) : Land Revenue paying receipts  

 
 

 
(N. J. Haque) 

                                                                                                 Civil Judge 
                         Tezpur, Sonitpur 

 


