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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:  

SONITPUR AT TEZPUR 

 

Present:     Sri Debashish Saikia, 

   Chief Judicial Magistrate, 

  Sonitpur, Tezpur. 

GR CASE NO.249/11 

U/s 380 of IPC. 

State 

-vs- 

 

                             Md. Feroz Ali@Raju …………..accused  

 

Appearances: 

 

  N Devi, Learned Addl PP  

& N Saikia, Asstt PP     :  For the state 

 

B.Borthakur  

Ld Counsel     :  For the accused person. 

 

Date of recording evidence  :  31.1.13, 26.9.13, 

                                             6.12.13, 7.7.14, 30.4.15, 

   9.12.19 

 

Date of hearing argument      : 3.1.20, 17.1.20. 

 

Date of judgment       : 22.1.2020. 
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J  U  D  G  M  E  N  T 

 

1)  Informant Ramani Deka lodged an ezaher on 8.2.11 stating inter alia that he 

is living as a tenant in the rented house of one Mukul Saikia for the last one year 

and that on the 8.2.11 at about 6.10 pm an unknown miscreant stole a gas 

cylinder from his house. The  thief was apprehended with the help of local and 

the said thief identified himself as Md Firoz Ali. Hence the ezaher. 

 

2)  Police on receipt of the ezaher registered the same as Tezpur P.S case no 

115/11 u/s 380 IPC and started investigation of the same. On completion of the 

investigation police submitted charge sheet against accused Md Firoz Ali u/s 380 

IPC. 

 

3)   Cognisance of the case was taken and process was issued. On appearance of 

the accused copy of the case was furnished and vide order dt 6.9.12 one of my 

learned predecessor in chair framed a formal charge u/s 380 IPC which on being 

read over and explained the accused pleaded not guilty and claimed to be tried. 

Prosecution in order to prove its case examined as many as five witnesses. Vide 

order dt 18.12.17 my learned predecessor closed the evidence of the I/O as the 

prosecution failed to adduce the evidence of I/O. The defence plea is that of total 

denial. Statement of the accused u/s 313 C.r.P.C was recorded in which the 

accused reiterated his plea. Accused however did not adduce any evidence. It 

needs mention herein that vide order dt 13.3.18 judgment of conviction 

was passed against the accused but in appeal the judgment was set 

aside and a direction was given to examine the I.O of the case or any 

officer who was with the investigating officer at the relevant point of 

time. Accordingly after remand of the case , process was issued against 

I/O S.I Saidur Rahman who investigated the case, but the said I/O 

could not be examined as the said I/O was reported to have died. 

However the other I/O of the case S.I Dayaram Saikia who completed 

the remaining investigation of the case and submitted charge sheet in 

the case was examined.  The statement of the accused u/s 313 CrPC (for the 

newly recorded evidence ) was recorded. Accused however denied to adduce 
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evidence. I have heard the arguments forwarded by the learned counsel of both 

sides and perused the oral as well as documentary evidence available on record.  

 

4) The only point for determination is :  

Whether the accused on 8.2.11 at about 6.30 pm committed theft of a gas 

cylinder from the house of the informant and thereby committed offence 

punishable u/s 380 IPC? 

 

5)   Learned counsel for the state submitted that the prosecution has been able 

to bring home the charge against the accused beyond all reasonable doubt and 

as such the accused deserves to be punished. On the other hand learned counsel 

for the accused submitted that prosecution side had failed to establish its case 

beyond all reasonable doubt and therefore the benefit of the same should go to 

the accused. It was submitted that there are various contradictions in the 

evidence of the prosecution witnesses which makes the prosecution case 

doubtful. Considering the above weaknesses in the prosecution case the accused 

deserves acquittal.  In the backdrop of the submissions so made, the evidence of 

the prosecution witnesses has to be minutely scrutinised.   

  

 DISCUSSIONS REASONS AND DECISIONS THEREFOR: 

6) PW1 is the informant Ramani Deka. In his evidence Pw1 deposed that the 

incident took place in the year 2011 on the day of Saraswati Puja. The incident 

took place in the evening time and at that time he was present at his shop 

situated at Mahabhairab Bazar. His wife informed him over phone that a person 

had stolen gas cylinders from their house and that a thief had been 

apprehended. Getting the said information when he reached his house he found 

that the people who assembled there had in the meantime apprehended a thief 

and   had detained the said thief inside the compound of their house. According 

to him they had two gas cylinders and that one of the cylinder was recovered 

from the possession of the accused, and the said cylinder was taken away by his 

other accomplice. An ezaher was immediately lodged and police then took the 

apprehended accused to the house of a person at Garowanpatty and was able to 

recover the said stolen cylinder and the same was accordingly seized and given 

in zimma to him.     
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7 )  Pw2 is Monisha Deka and she is the wife of the informant. In her evidence 

recorded on 26.9.13 she deposed that the incident took place two years ago on 

the day of Saraswati Puja. According to her in the evening time she went pandal 

hopping along with Nomi Deka after locking her house. A little later when she 

returned home she noticed that somebody had barged inside their house by 

breaking open the door, and stepping inside, she saw the accused had already 

removed one of the gas cylinders and was trying to take away the other cylinder 

by trying to remove the regulator. Pw1 deposed that she raised a hue and cry 

and at that moment the accused ran away. She chased the accused and near 

Baroholia road the accused was apprehended by a boy. Many people gathered 

there and she then informed her husband who informed the police. Police came 

and took the accused and on the next day the stolen cylinder was recovered 

from the house of a resident situated at Garowanpatty, and her husband brought 

the said recovered cylinder.  

 

8) PW3 Purna Mahanta too deposed that on the day of occurrence while 

returning home after completing his duty at Ashok Motors, he heard a hue and 

cry at the L.B road and the crowd was shouting “Choor” “Choor” and at that time 

he could notice that a thief was carrying a cylinder and a boy in a motor cycle 

came and apprehended the thief. According to PW3 the thief had already kept 

the cylinder somewhere else and at the time when he was intercepted there was 

no cylinder with the thief. Police was informed and police came and took away 

the accused. PW3 also stated that he went to the police station and signed in the 

seizure list. PW3 identified his signature as Ext2(2) in the seizure list Ext2.  

 

9)   PW4 is Munna Hussain and in his evidence he deposed that about three 

years ago in the evening time the accused came to his house with a domestic 

gas cylinder and requested him to keep the said empty gas cylinder in their 

house saying he could not procure a refilled gas cylinder from the gas agency. 

On being allowed the accused left the sad cylinder in their house. According to 

Pw4 later on the same day police came along with the accused and on being 

shown by the accused, police seized the said cylinder and took the same to the 

police station. Police then took him and his wife also to the police station. The 

accused according to him was caught when he went to bring another cylinder 

which didn’t belong to him. PW4 identified his signature in the seizure list as 

Ext2(3).   
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10)   PW5 Hajera Begum who is the wife of PW4 too deposed in tune with her 

husband PW4. 

11)    PW6 is the one of the I/O S.I Dayaram Saikia who took over the 

investigation from the other I/O S.I Saidur Rahman and later submitted charge 

sheet against the accused. PW6 proved the seizure list prepared by S.I Saidur 

Rahman as Ext2 and identified Ext2(3) as the signature of S.I Saidur Rahman. 

PW6 also identified the charge sheet submitted by him as Ext3 with Ext3(1) as 

his signature. This in nutshell is the evidence available on record.     

 

12)   In the instant case the recovery and seizure of a domestic gas cylinder 

belonging to the informant PW1 that was stolen on the day of the incident had 

been proved by the prosecution witnesses and also by the I/O PW6. The stolen 

cylinder was seized vide seizure list Ext2 and the said cylinder was recovered and 

seized from the house of PW4 Munna Hussain. PW4 Munna Hussain in his 

evidence categorically stated that the said domestic gas cylinder was brought by 

the accused to their house and on being requested he allowed the accused to 

keep the said cylinder in their house and that on the very same day police along 

with the accused came to their house and recovered and seized the cylinder vide 

seizure list Ext2. PW4 identified his signature available in the seizure list. Similarly 

PW5 who is the wife of PW4 too supported the evidence of her husband PW4 in 

all material details. The above two witnesses were thoroughly cross examined 

but nothing material could be brought out from them to disbelieve their 

evidence. The I/O S.I Saidur Rahman though could not be examined in the case, 

the other I/O of the case Pw6 who completed the remaining investigation and 

who had submitted the charge sheet had proved the seizure list Ext2 and the 

signature of S.I Saidur Rahman as Ext2(4) (wrongly marked as Ext2(3) in the 

evidence of PW6) therein. The fact that the recovered cylinder belonged to the 

informant had been proved by the evidence of informant PW1 and his wife PW2.  

Pw2 in her evidence clearly stated that on the day of incident one of their gas 

cylinder was found to have been stolen and the present accused was also trying 

to take away the other cylinder by removing the regulator and on seeing her 

tried to run away but was nabbed and was taken away by the police. The said 

assertion of Pw2 could not be demolished by the defence. Her further evidence 

to the effect that subsequently the stolen cylinder was also recovered from the 

house of a person situated at Garowanpatty had also gone unchallenged.  The 
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informant Pw1 who on receiving the information from his wife Pw2 immediately 

informed the police and also noticed the accused being detained inside their 

compound only to be taken away by the police a little later. The fact that a stolen 

cylinder was recovered from the house of a person situated at Garowanpatty and 

the same was later handed over to him in zimma by the police is also there in the 

evidence of the informant Pw1. The evidence so adduced by informant PW1 and 

PW2 mutually corroborated each other and no infirmity could be noticed in their 

evidence to disbelieve them. The evidence of Pw1, PW2, read with the evidence 

of Pw4 and PW5 establishes the fact that the accused was involved in the 

stealing of their gas cylinder and the said gas cylinder was later recovered from 

the house of Pw4 where the accused had kept the same.  

 

13.  In the instant case PW3 also had spoken about the interception of the 

accused by a boy while he was trying to flee away from the place on a rickshaw. 

This witness Pw3 in his evidence deposed before the court stating that the 

accused was trying to run away in a rickshaw with a stolen cylinder, but again 

reiterated that at the time of the interception of the accused no cylinder was 

found in his possession. Pw3 however clarified that the accused had already 

taken away the stolen cylinder and left it somewhere else.  Pw3 again stated that 

he had visited the police station and had signed the seizure list Ext2, but has not 

stated as to under what circumstances the seizure of the cylinder was made and 

whether he actually had seen the recovery and seizure of the cylinder himself. It 

appears that this witness PW3 had mixed up facts and had deposed some of the 

facts upon learning about the same from others. Be that what it may, the fact 

that Pw3 seeing the accused being intercepted after he tried to run away in a 

rickshaw could not be demolished and the said fact having been supported by 

the evidence of Pw2 is accepted to that limited extent and the same therefore 

lends corroboration to the prosecution case that the accused was caught while 

trying to run away after being chased by informant’s wife PW2.             

 

14.  The I/O Pw6 in his evidence deposed that I/O S.I Saidur Rahman had seized 

the stolen cylinder vide seizure list Ext2 and he had proved the signature of S.I 

Saidur Rahman as Ext2(4). The defence though cross examined the I/O PW6,but 

no material contradiction could be elicited from PW6 so far as statements made 

before the I/O vis-a-vis the statements made by the witnesses before the court 

during the course of trial is concerned.  The defence though brought out some 
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omissions in the evidence of the informant PW1 and PW3 during the cross 

examination of the I/O PW6, the same in my measured view cannot be called 

contradiction in the strict sense. One of the said facts related to Pw1, wherein 

Pw1 stated before the court that two thieves came to their house, whereas 

before the I/O he mentioned about one thief that had come to their house. 

Similarly the other fact related to a statement made by I/O PW6 in his cross 

examination that Pw3 Purna Mahanta  did not state specifically before the I/O 

that the boy who actually apprehended the accused was coming along with him 

riding a motor cycle. However close perusal of the evidence of PW3 discloses 

that he stated before the court that he along with others on seeing the accused 

trying to run away with a stolen cylinder in a rickshaw was apprehended by a 

motor cycle borne boy after chasing the accused.  The slight variation in the facts 

and circumstances in my measured view is too insignificant to take away the 

veracity of the assertion so made by PW3.  Some minor variations here and there 

in narrating an incident before the court after lapse of a certain period of time 

will always be there in the evidence of such a witness however truthful the said 

witness may be, and for that the entire evidence of a witness cannot be viewed 

with suspicion and therefore be thrown out completely. The submission of the 

learned defence counsel therefore pales into insignificance, and I do not see any 

reason to disbelieve the evidence of these witnesses when there evidence 

appears to be consistent and reliable and moreover when there is also nothing 

on record to show that these witnesses have any enmity or any other reason to 

falsely implicate the accused. The accused in his statement u/s 313 C.r.P.C 

merely denied his involvement in the incident and had not taken any specific 

plea, however from the trend of cross examination of Pw2 and Pw1 it appeared 

that he was falsely implicated as the informant owed money to him for his 

services rendered by him in their house. The same having been denied by PW2 

and further there being nothing in the evidence to probabilise the same the said 

plea of the accused cannot be given any credence and the same is  not accepted.        

 

15.   So in the ultimate analysis the prosecution had been able to prove 

convincingly that accused Feroz Ali committed theft of a gas cylinder from the 

house of the accused and was in the process of removing the other cylinder and 

when the informant’s wife noticed him he tried to run away but in the process 

was apprehended. The prosecution had also proved the recovery of the stolen 

cylinder of the informant form the house of PW4 where the accused had kept 
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after removing the same form the house of the informant. The gas cylinder being 

a movable property and the accused having removed one of the cylinders from 

the possession of the informant without the consent of the owner with a 

dishonest intention the ingredients of theft is clearly made out .  As the removal 

of the gas cylinder, was from inside the house of informant PW1 the charge u/s 

380 IPC is clearly made out, and the accused is accordingly held guilty u/s 380 

IPC.  

 

16)   I have considered extending the beneficial provisions of the Offenders Act 

to the accused but refrained from doing so considering the nature of offence 

when offence like this is on the rise, and releasing such offenders would send a 

wrong signal to the society. 

 

17)   Accused is heard on the question of sentence. Accused submitted that he is 

the only bread earner of the family and sentencing him to imprisonment would 

cause immense hardship to his family. I have considered the above pleas vis a 

vis the facts and circumstances of the case and considering all aspects I am of 

the view that a harsh sentence is not required in the instant case.  

 

 ORDER 

 

Accused Md. Feroz Ali @ Raju is convicted u/s 380 IPC and is sentenced to S.I 

for six months and also to pay a fine of rupees five hundred i/d to S.I for another 

fifteen days. 

Seized cylinder be returned to the informant in due course of time. 

Furnish free copy of judgement to the convict/accused. 

Period of imprisonment already undergone shall be set off as against the term of 

imprisonment awarded.  

Bail-Bond of accused shall remain in force for a period of six months from today. 

Given under my hand and seal of this court on the 22nd day of January 2020 at 

Sonitpur, Tezpur. 

 

( D. Saikia ) 

Chief Judicial Magistrate, 
Sonitpur, Tezpur 

Dictated and corrected by me: 
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(D. Saikia) 
Chief Judicial Magistrate, 
       Sonitpur, Tezpur 
 

 

                                                  APPENDIX 

 

Prosecution witness:  Ramani Deka…………………….as Pw1. 

 Manisha Deka…………………….as Pw2. 

 PurnaMahanta…………………….as PW3. 

 Munna Hussain……………………as PW4. 

 Hajera Begum……………………..as PW5. 

 S.I Dayaram Saikia ………………as PW6. 

Prosecution exhibits:   Ezaher ……………………………….as Ext1. 

 Seizure list………………………….as Ext2. 

 Signature of Ramani Deka… ..as    Ext- 2(1) 

 Signature of Purna Mahanta…..as  Ext- 2(2) 

 Signature of Munna Hussain…...as Ext- 2(3) 

 Signature of S.I Saidur Rahman… as Ext- 2(4) 

 (Wrongly marked as Ext- 2(3) in the evidence of IO PW 6)  

  

 Charge sheet………………….as Ext3. 

 

Defence witness     : Nil. 

 

 

( D. Saikia ) 

Chief Judicial Magistrate, 
Sonitpur, Tezpur 

 


