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t6-03-2022

Vs Smti Sarita Limbu

This is an application u/s 13(B) of Hindu Marriage Act,

1976 for waiving of statutory period of six months for

passing mutual decree of divorce.

I have heard the learned lawyer appearing for the

petitioners and also gone through the contents of the main

divorce petltion filed u/s 13(B) of Hindu Marriage Act from

which it transpires that the marriage between the parties

was solemnized on 26-ll-2007 and as a result of their

union a male child also born to them christened as Sri

Shubham Limbu on 07 -12-2009 but due to their

differences they have been living separately since last 5

(five) years leaving no scope for reunion, mediation,

conciliation including effofts in terms of Order XXXIIA Rule

3 CPC/Section 23(2) of the Act/Sectlon 9 of the Family

Courts Act to reunite the Paties.

In the matter of consideration of waiving the cooling

off period u/s 13(8)(2) of Hindu Marriage Act, 1955 a

division bench of Hon'ble Supreme Court comprising

lustices A.K. Goel and U.U. Lalit in CML APPEAL NO'

11158 OF 2017 Amardeep Singh ...Appellant Versus

Harveen Kaur ...Respondent held in paragraph No.18

to 21 as under:
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" 18. Applying the above to the present situation,
we are of the view that where the Court dealing with a
matter is satisfred that a case is made out to waive the
statutory

period under Section 138(2), it can do so after considering
the following:

i) the statutory period of six months specified in
Section 138(2), in addition to the statutory period of
one year under Section 138(1) of separation of
parties is already over before the first motion itself;

il) all efforts for mediation/conciliation including
efforts in terms of Order XXXIIA Rute 3 Cpc/Section 23(2)
of the Act/Section 9 of the Family Courts Act to reunite
the parttes have failed and there is no likelihood of
success in that direction by any futher efforts;

iii) the parties have genuinely sefiled their differences
including alimony, custody of chitd or any other
pending issues between the parties;

iv) the waiting peiod wi// only prolong their agony.
19. The waiver application can be filed one week after

the first motion giving reasons for the prayer for waiver.

20. If the above conditions are satisfie4 the waiver of
the waiting period for the second motion wi// be in the
discretion of the concerned Court.

21. We are of the view that the period mentioned in
section 138(2) is not mandatory but directory; it will be
open to the coutt to exercise ib discretion in the facts and
circumstances of each case where there is no possibility of
partres resuming cohabitation and there are chances of
a lte rna ti ve reha bi lita tio n.,,

In view of the above clear position of law and the
facts narrated by the petitioner in petition No. lEt6l2)22,
this court is of the view that there is no impediment in
waiving the cooling off period of six months as provided in



Section 13(BX2) of Hindu Marriage Act.

Accordingly, the prayer is allowed with a direction

to parties to submlt evidence-on-affidavit for passing

appropriate order.

Fix: 17-03-2O22 for submitting evidence-on-

afftdavit and order. U-.
(C.8. Gogoi)

District ludge
Sonitpur,Tezpur
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