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HEADING OF JUDGMENT ON ORIGINAL APPEAL 
 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

  Tezpur, Sonitpur 
 

21stday of January, 2020 
 

Money SUIT NO. 18/2016 
 

Sri Sarat Keot 
Son of (L) Padmaram Keot 
Vill- Tarazan Kumargaon 
Mouza- Bhairabpad 
PO- B.P. Tiniali 
Dist- Sonitpur, Assam 
     —Plaintiff 

-Vs.- 

Sri Ashok Saikia 
Son of (L) Manik Saikia 
Vill- Mazgaon, Dhanowa Nagar 
PO- Tezpur 
Mouza- Bhairabpad 
Dist- Sonitpur, Assam 

 

     ----- Defendant 

 

“This is a suit for recovery of Rs.5,00,000/-

(Rupees Five Lakhs) as Principal and 

Rs.97,500/- as interest.” 

And the suit came up for final hearing on-04/01/2020 in presence of 

following advocates:-  

Ld. Advocate appeared for the plaintiff           : - Mr. P. Saikia, Advocate 
Ld. Advocate appeared on behalf of defendant: - Mr.J. Borah, Advocate 

 

JUDGMENT 

Plaintiff’s case 

1. The plaintiff’s case appears to be in a narrow campus is that plaintiff Sarat Keot 

brought instant suit for recovery of Rs.5,00,000/- with interest of Rs.97,500/- 

resisting that defendant approached the plaintiff on 31-12-2013 and requested 

him to give a loan of Rs.5 Lakhs as he was in urgent need of money. The 

defendant also assured the plaintiff that as security of said loan he will mortgage 
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land measuring 14 Lessas along with an Assam Type House standing thereon. 

Accordingly, on 31-12-2013 the defendant on receipt of Rs.5 Lakhs executed a 

deed of mortgage along with a Hand Note acknowledging receipt of Rs.5 Lakhs in 

favour of the plaintiff andas per the terms of the Hand Note and Mortgage Deed, 

the defendant was bound to repay the said loan amount of Rs.5 lakhs within a 

year from the date of execution but after expiry of one year the defendant failed 

to repay the amount and on 05-06-2015 the defendant again executed one 

Promissory Note with a promise to repay the same within 25-03-2016 wherein 

defendant’s wife also was one of the witness. That on 05-06-2015 defendant also 

executed one mortgage deed in continuation of earlier deed dated 31-12-2013. 

That defendant again failed to repay the amount within one year and one 

advocate’s notice dated 01-04-2016 was served asking the defendant to pay he 

amount within 15 days from the date of receipt of the said notice with 18% 

interest p.a and although the said notice was served but the defendant did not 

reply to it. Thereafter, the defendant lodged a false case against the plaintiff on 

20-07-2016 and GR Case No.2322/2016 was registered. That defendant falsely 

alleged in the ejahar that case that he took Rs.1,20,000/- from the plaintiff and 

plaintiff took the defendant’s Bank ATM, Pas Book, Cheque Book with his 

signatures and papers. It is also alleged by the defendant that after sometime he 

took amount of Rs.40,000/- from the plaintiff and repaid the same. Thereafter, 

the plaintiff invited the defendant to his house and showed him list of account 

and told him that in total Rs.7 Lakhs remains due and threatened him if he 

refused to sign the papers, plaintiff will drag him to the court. Defendant also 

falsely alleged that plaintiff compelled him to give a cheque of Rs.1,95,000/- of 

HDFC Bank in the nameof his brother Nipon Keot. Although said cheque was 

deposited in HDFC bank, same was returned as defendant loan application was 

rejected. Defendant also falsely alleged that plaintiff asked the defendant to sign 

a mortgage deed in respect of land and house for loan of Rs.5 Lakhs but when 

defendant declined to do so, the plaintiff threatened him to put him in the police 

lock up and then on such threat, the defendant put his signature on the 

mortgage deed. Defendant also falsely alleged that plaintiff on the basis of 

alleged papers filed a false criminal case against the defendant. Defendant also 

falsely alleged that after retirement of the defendant, he paid the actual loan 

amount to the plaintiff and then the plaintiff returned ATM Card, Bank Pass Book, 
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Cheque Book and some signed papers except the land papers, HDFC Bank’s 

cheque Book, ATM Card. That defendant never took loan of Rs.1,20,000/- and 

subsequently Rs.40,000/- from the defendant. That all the allegations of the 

defendant filed in the ejahar are false. That defendant took loan of Rs.5 lakhs by 

executing hand note, mortgage deed, writing etc. and as such plaintiff is entitled 

to get return of Rs.5 lakhs along with interest of Rs.97,500/-.  

Defendant’s Case 

2. The defendant Ashok Saikia contested the suit by filling written statement both in 

law and facts. Defendant with the plea of no cause of action, non-maintainability, 

barred by Money Lenders Act etc. further pleaded that he never took a loan of 

Rs.5 Lakhs on 31-12-2013 from the plaintiff and never mortgaged any landed 

property with Assam Type House and executed any promissory note in favour of 

the plaintiff. It is further pleaded by the defendant that the plaintiff with malafide 

intention lodged the ejahar against the defendant which is registered as Tezpur 

PS Case no.90/16 whereupon he obtained pre-arrest bail. That plaintiff issued 

notice dated 02-04-2016 through his advocate in demand of Rs.5 Lakhs with 

18% interest.  It is further pleaded by the defendant that he took Rs.1,20,000/- 

from the plaintiff and plaintiff took the defendant’s Bank ATM, Pas Book, Cheque 

Book with his signatures and papers . It is also alleged by the defendant that 

after sometime he took amount of Rs.40,000/- from the plaintiff and repaid the 

same. Thereafter, the plaintiff invited the defendant to his house and showed him 

list of account and told him that in total Rs.7 Lakhs remains due and threatened 

him if he refused to sign the papers, plaintiff will drag him to the court. 

Defendant also falsely alleged that plaintiff compelled him to give a cheque of 

Rs.1,95,000/- of HDFC Bank in the nameof his brother Nipon Keot. Although said 

cheque was deposited in HDFC bank, same was returned as defendant loan 

application was rejected. That plaintiff asked the defendant to sign a mortgage 

deed in respect of land and house for loan of Rs.5 Lakhs but when defendant 

declined to do so, the plaintiff threatened him to put him in the police lock up and 

then on such threat, the defendant put his signature on the mortgage deed. That 

in the year 2014, the brother of plaintiff instituted a NI Act case for dishonor of 

the cheque amounting to Rs.1,95,000/- by misusing the cheque which was taken 

earlier by the plaintiff. That plaintiff has instituted this false case for unlawful gain 

and not entitled any relief as prayed for.  



 

 

 

 
 

M.S No-18 of 2016 

(Sarat Keot–vs- Ashok Saikia) 

4 | P a g e  

 

ISSUES 

3. Upon the above said pleadings and hearing learned advocates of both sides, my 

learned predecessor-in-office settled the following issues for decision and 

discussions:- 

1. Whether there is any cause of action for the suit?  

2. Whether the suit is barred under the Money lenders Act? 
3. Whether defendant took a loan of Rs.5, 00,000/- (Rupees 

Five Lakhs Only) from the plaintiff? 
4. Whether the defendant executed a Mortgage Deed dated 31-

12-2013?  

5. Whether the defendant delivered possession of land and 
house to the plaintiff on 31-02-2013?  

6. Whether the defendant executed a Hand Note on 31-12-2013 
acknowledging receipt of Rs.5, 00,000/- (Rupees Five Lakhs 

Only)?  

7. Whether the plaintiff is entitled to the decree, as prayed? 
8. To what other relief (s) the parties are entitled to?  

9. The plaintiff to prove his case examined fourwitnesses and exhibited several 

documents before this court. Per contra, the defendant side 

examinedonewitness and exhibited certain documents before this court. 

EVIDENCES ADDUCED BY THE PLAINTIFF 

10. PW-1 Sri Sarat Keot has submitted his examination-in-chief by reproducing 

the contentions of the plaint and further exhibited the following documents : 

Ext-1  :  Mortgage deed dated 31-12-2013 
Ext-1(1) to 1(2) :  signature of defendant Ashok Saikia 
Ext-1(3)  :  signature of witness Ashok Deka 
Ext-1(4)  :  signature of witness Mohan Nath 
Ext-1(5)  :  signature of witness Jita Saikia 
Ext-1(6)  :  signature of deed writer Mohini Baruah 
Ext-2  :  Jamabandi of Dag No.1102, PP No.545 
Ext-3  :  Hand Note dated 31-12-2013 
Ext-3(1) to 3(3) :  signature of defendant Ashok Saikia 
Ext-3(4)  :  signature of writer Mohini Bara 
Ext-4  :  writing dated 05-06-2015 by defendant  
Ext-4(1) to 4(2) :  signature of defendant Ashok Saikia 
Ext-4(5)  :  signature of witness Mohan Nath 
Ext-4(6)  :  signature of witness Jita Saikia 
Ext-4(7)  :  signature of deed writer Mohini Baruah 
Ext-5  :  Hand Note 
Ext-5(1) to 5(3) :  signature of deed writer Mohini Baruah 
Ext-6  :  Advocate’s notice dated 01-05-2016 
Ext-6(1) to 6(2) :  signature of Advocate M.C. Baruah 
Ext-7  :  FIR of GR case No.2322/16 

 



 

 

 

 
 

M.S No-18 of 2016 

(Sarat Keot–vs- Ashok Saikia) 

5 | P a g e  

 

11. PW-1 in his cross-examination deposed thatExt.1 deed is not registered. He 

has not taken possession of the land and house mentioned in the schedule of 

Ext.1 even after execution of the deed and it is true that defendant is residing 

in the land and house mentioned in schedule of Ext.1. He has not filed any 

suit for getting possession of the land and house mentioned in schedule of 

Ext.1due to failure of repayment of amount of Rs.5 Lakhs by the 

defendant.Amongst the witnesses to Ext.1, Ashok Saikia brought Mohan Nath 

and Jita Sakia and he brought Ashok Deka. On 31-12-2013 Ashok Saikia 

executed Ext.1 by receiving loan amount of Rs.5 Lakhs from him.On 31-12-

2013 Ashok Saikia executed Ext.3 hand note acknowledging receipt of an 

amount of Rs.5 Lakhs from him. It is written in Ext.3 that Ashok Saikia had 

executed the hand note receiving an amount of Rs.5 Lakhs hand to hand by 

counting the same. He had given Rs.5 Lakhs to defendant in cash and all 

were of Rs.1,000/- rupees denomination. It took around 4/5 months to 

accumulate the amount of Rs.5 Lakhs which he loaned on 31-12-

2013.Though, he has not shown the amount of Rs.5 Lakhs which was with 

him during July to December, in the Income Tax return of 2013 -14, but it is 

his honest earned money, not black money. As the defendant told that he 

would return the loan amount of Rs.5 Lakhs within a year, so he did not take 

possession of the land and house. Ext.1 and Ext.4 was prepared or written by 

one and the same person i.e. Mohini Boruah. Scribe of Ext.5 is also Mohini 

Baruah. He has filed an ejahar on 01-06-2016 u/s 420 IPC against the 

defendant and the defendant obtained pre-arrest bail on 04-07-2016 from the 

court of Sessions Judge. He filed the criminal case in this case claiming Rs.5 

Lakhs and in Ext.6 pleader’s notice was also issued claiming Rs.5 Lakhs.  

12. PW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that on 31st 

day of December, 2013, Sarat Keot gave Rs.5 Lakhsto the defendant at 

Tezpur Court preemies in his presence. He does not know wherefrom Sarat 

Keot brought that amount of Rs.5 Lakhs. That amount was consisting 5 

bundles of Rs.1000/- denominations. Ashok Saikia did count said amount of 

Rs.5 Lakhs as it was in bundle. Ext.1 (3) is his signature in Ext.1. He can only 

put his signature in Assamese and except that he doesn’t know anything to 

read and therefore, he cannot say what is written in Ext.1. He does not 
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remember where he put his signature Ext.3 (1) in Ext.1. He doesn’t 

remember who else signed in Ext.1 apart from him and Mohan Nath. He 

knows that plaintiff filed this suit as the defendant Ashok Saikia failed to 

repay Rs.5 Lakhs. Sarat Keot told him that defendant Ashok Saikia has not 

returned the amount of Rs.5 Lakhs. Ashok Saikia mortgaged his house to 

plaintiff Sarat Keot but no possession was given and without taking over the 

possession, Rs.5 Lakhs was taken by Ashok Saikia.  

13. PW-3 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that his 

signatures appears in Ext.1. That signature is at page No.1 of Ext.1. He put 

his signature at page No.1 of Ext.1, in the court, but did not remember the 

place where he put his signature. He along with Ashok Saikia, his wife and 

Sarat Kept put their signatures in Ext.1 at the court premises. Ashok Saikia 

took an amount of Rs.5 Lakhs as loan from Sarat Koet by mortgaging his land 

and house by handing over its possession. He knows that Rs.5 Lakhs was not 

returned. He came to know from Sarat Keot that Sarat Keot had filed this suit 

besides filing a police case for recovery of Rs.5 Lakhs.  

14. PW-4 in his evidence-in-chief deposed that Ext.1 was written by him and the 

same was prepared by him as per direction of Ashok Saikia. Ext.1 (6) is his 

signature. Ext.3, hand note, has been written by him and the same was 

prepared by him as per direction of Ashok Saikia. Ext.3 (4) is his signature.  

Ext.4 has been written by him and the same was prepared by him as per 

direction of Ashok Saikia. Ext.4 (7) is his signature.  Ext.5, hand note, has 

been written by him and the same was prepared by him as per direction of 

Ashok Saikia. Ext.5 (3) is his signature.   

15. In cross-examination, he further deposed that Ext.1, 3, 4 and 5 are all written 

by him as per direction of Ashok Saikia. He has signed as scribe and gave 

him. In each of the exhibits 1, 3, 4 and 5 he has signed as scribe. Stamp 

paper of Ext.1 and 4 and revenue ticket of Ext.3 and 5 were all bought by 

Ashok Saikia. He is a licensed deed writer of Tezpur Court. When he wrote 

the Ext.1 and 4, he told him that it should be registered but he did not get it 

registered. He has not signed the stamp papers of Ext.1 and 4 as a writer. He 

just prepared the documents and handed it over to him and after that he 

does not know what he did with the documents.  
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EVIDENCES ADDUCED BY THE DEFENDANTS 

16. DW-1 Ashok Saikia has submitted his examination-in-chief by reproducing the 

contentions of the written statement and further exhibited the following 

document:-  

Ext. A: is the order dated 04-07-2014 passed by Hon’ble District and Sessions Judge 

17. DW-1 deposed in his cross-examination deposed that though he has 

mentioned in his evidence-in-chief in para no.4 about Money Lenders Act but 

he had not gone through the Money Lenders Act and he does not know why 

the suit is barred by said Act. Prior institution of the suit, he had received an 

advocate’s notice from plaintiff’s advocate M.C. Baruah. He has seen the 

Ext.6, advocate notice, with the case record and he has submitted the said 

notice in the court on 15-11-2017. He has not sent any reply to plaintiff even 

after receiving the said notice. He has not filed any application praying in the 

court for cancellation of Ext.1, Ext.3, Ext.4 and Ext.5, documents, submitted 

by the plaintiff. Signature of Jita Saikia appears in Ext.1 as witness No.3. In 

Ext.4 also, the name of his wife Jita Saikia appears as a witness vide Ext.4 

(6). His wife Jita Saikia did not come for adducing evidence in this suit. 

Though he has mentioned in the suit that he has put his signatures on blank 

papers, but he has not issued any notice etc. to the plaintiff for returning 

those documents. He has admitted in his written statement that the 

signatures appear in Ext.1, Ext.3 to Ext.5, to be his signatures. He has not 

filed any documents in this suit showing repayment of the amount to the 

plaintiff and also did not bring any person as witness to prove repayment of 

the amount. He gave the Ext.2 Jamabandi to plaintiff Sarat Keot as he asked.  

DISCUSSION, DECISIONS AND REASONS FOR SUCH DECISION:- 

18. Issue No.1:Whether there is any cause of action for the suit? 

 Issue no-1 of this suit relates to the cause of action. The defendant in 

his written statement emphaticallybeseeched that this suit has no cause 

of action. In the legal system, a “cause of action” is a set of facts or 

legal theory that gives an individual or entity the right to seek a legal 

remedy against another. This applies to the filing of a civil lawsuit for 

such wrongs as property damages, personal injury, or monetary loss, as 

well as to criminal wrongs such as battery, theft, or kidnapping. A cause 

of action may come from an act or failure to act, breach of duty, or a 
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violation of rights, and the facts or circumstances of each specific case 

often have a significant effect on the case.  

 In other words Cause of Action of a law suit defined as bundle of facts 

affirmed by one party and denied by the other side. Assertion of certain 

facts and denial from the other side, gives rise of a bonafide dispute 

between the parties and said dispute considered to be cause of action 

for a law suit. 

 The plaintiff brought instant law-suit for recovery of Rs.5, 97,500/- by 

setting forth the plea of procurementof a loan of Rs.5 Lakhs by the 

defendant on 31-12-2013 by executing mortgage deeds as well as hand 

notes. Plaintiff further pleaded that as per the terms and conditions of 

promissory note dated 31-12-2013 the defendant was bound to pay the 

money within one year and when he failed to do sohe again on 05-06-

2015 executed one fresh mortgage deed as well as promissory note with 

a condition that he will repay the amount within 25-03-2016 but till 25-

03-2016 the defendant had failed to repay the amount and consequent 

to that plaintiff issued an advocate’s notice dated 01-04-2016 and 

subsequently the defendant lodged a false case against him claiming 

that he only received an amount of Rs.1,60,000/- on two different dates 

and further denied the entire averments of plaint.The defendant further 

pleaded that plaintiff obtained his signatures on blank papers, Bank 

ATM, Cheque etc. by putting threat to him of lodging criminal case.   

 Hence, from the aforesaid pleadings on record, this court finds that the 

plaintiff has asserted certain specificfacts and those facts subsequently 

denied by the defendant’s side. The assertions and denials presented 

before this court gives rise of a cause of action and that requires proper 

adjudication in this case.  

 Therefore, in the light of aforesaid discussion, this court finds that the 

instant suit has cause of action. Accordingly, issue No.1 is answered in 

affirmative in favor of the plaintiff.  

19. Issue No.2:-Whether the suit is barred under Money Lenders Act? 

The defendant in his written statement explicitly pleaded that plaintiff along 

with his brother are doing money lending business for long time and he 

obtained loan through a Dalal.Hence, the defendant had pleaded that suit is 
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barred by Money Lenders Act. The defendant although pleaded such fact in 

his written statement, but failed to adduce any oral as well as documentary 

evidence upon which this court may presume that the suit is barred under 

Money Lenders Act. Defendant during his cross-examination as DW-1 has 

benevolentlyacknowledged that even he stated in his evidence-in-chief in para 

no.4 about Money Lenders Act but he had not gone through the Money 

Lenders Act and he does not know why the suit is barred by said Act. The 

defendant even failed to adduce any documentary forms of evidence 

displaying or substantiating the fact that plaintiff is doing business of money 

lending.  

20. Therefore, in absence of specific plea as well as evidence this court finds that 

there is no impediment to resolve that the suit is not barred by Money 

Lenders Act. Accordingly, Issue No.2 is answered in affirmative and in favour 

of the plaintiff.  

21. Issue No.3, 4&6:- Whether defendant took a loan of Rs.5, 00,000/- 

(Rupees Five Lakhs Only) from the plaintiff?Whether the defendant 

executed a Mortgage Deed dated 31-12-2013? Whether the defendant 

executed a Hand Note on 31-12-2013 acknowledging receipt of Rs.5, 

00,000/- (Rupees Five Lakhs Only)?These issues are inter-related and as 

such those were taken together for discussion and decision. Issue No.3 

relates to whether defendant took a loan of Rs.5, 00,000/- (Rupees Five 

Lakhs Only) from the plaintiff and Issue No.4 relates to the fact as to 

whether the defendant executed a Mortgage Deed dated 31-12-2013? 

AndIssue No.6 relates to whether the defendant executed a Hand Note on 

31-12-2013 acknowledging receipt of Rs.5, 00,000/- (Rupees Five Lakhs 

Only)? Although my predecessor-in-office at the time of framing the Issue 

No.4 point out about the execution of mortgage deed dated 31-12-2013 but 

on going through the pleadings on record, it disclosed before this court that 

plaintiff in his plaint stated about two nos. of mortgage deeds dated 31-12-

2013 and 05-06-2015. The plaintiff further claimed that when the defendant 

failed to repay the loan amount of Rs.5 Lakhs within one year from 31-12-

2013, the defendant again executed a fresh mortgage deed as well as hand 

note dated 05-06-2015. And as such, it is seen that at the time of framing of 

issue No.4 the mortgage deed dated 05-06-2015 was not been considered 
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and in the forthcoming discussion, this court shall discuss the issue No.4 by 

considering that issue as “ Whether defendant executed mortgage 

deeds dated 31-12-2013 and 05-06-2015 in favour of the plaintiff?” 

22. Furthermore, in compliance of the provision of Order 14 Rule 5 of CPC this 

court thinks it deem fit and proper to frame an additional Issue in respect of 

execution of hand notes dated 31-12-2013 and 05-06-2015. Accordingly, 

anAdditional Issue No.1is framed as“Whether on 31-12-2013 and 05-

06-2015 the defendant executed hand note in favour of plaintiff 

acknowledging the receipt of Rs.5 Lakhs?” The additional issue framed 

also inter-relates with the Issue No-3, 4 & 6, as such let discuss the additional 

issue no-1 with those issues. 

23. Prior having a discussion and decisions on Issue No.3, 4 and 6 and additional 

Issue No.1, let us appreciate the pleadings on record to arrive at a proper 

conclusion of dispute. Plaintiff brought instant lawsuit against the defendant 

claiming that on 31-12-2013 the defendant had received Rs.5 Lakhs as loan 

with a condition that defendant was to repay the loan amount within one year 

from 31-12-2013 and subsequently defendant failed to repaythe said amount 

within one year and again executed a fresh mortgage deed on 05-06-2015 

along with a hand note conditioning that he will repay the loan amount to the 

plaintiff within one year from 05-06-2015. It is further pleaded by the plaintiff 

that at the time ofexecuting the mortgage deed on 05-06-2015, the wife of 

defendant was one of the witness. It is further pleaded by the plaintiff that 

defendant subsequently without repaying the loan amount lodged a false case 

alleging that the defendant only received Rs.1, 20,000/- whereupon plaintiff 

took his ATM card, Pass Book, Cheque and signatures on mortgage deed and 

plaintiff on several occasions withdrawn the salary of the defendant and used 

to give Rs.2, 000/- or Rs.3, 000/- to the defendant. It is further pleaded by 

the plaintiff that defendant falsely alleged that he again received only 

Rs.40,000/- and plaintiff obtained his signatures on some papers by asking 

him to pay Rs.7 lakhs. It is further pleaded by the plaintiff that defendant 

falsely alleged that he had handed over a cheque amounting to Rs.1,95,000/- 

which has been deposited in the plaintiff’s brother’s account and same was 

rejected. 
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24. Per contra, the defendant had denied the entire version of the plaintiff and 

sets forth the plea that he never entered into a mortgage and executed any 

hand note on 31-12-2013 and 05-06-2015. The defendant emphatically 

pleaded that he had not received any loan amount of Rs.5 lakhs rather he 

received Rs.1,20,000/- whereupon plaintiff received his ATM Card, cheque 

books and signature on blank papers with land documents as mortgage and 

subsequently he again received Rs.40,000/- from the plaintiff and he repaid 

that amount. The defendant further pleaded that he never executed any 

mortgage deed and he had already repaid the entire amount after his 

retirement and plaintiff from time to time withdrawn his salary and used to 

pay Rs.2,000/- / Rs.3,000/- to the defendant.  

25. Plaintiff to prove his contentions adduced oral as well as documentary form of 

evidences. I have carefully travelled through the evidence on record and it 

finds that plaintiff as PW-1 exhibited the following documents :  

Ext-1  :  Mortgage deed dated 31-12-2013 
Ext-1(1) to 1(2) :  signature of defendant Ashok Saikia 
Ext-1(3)  :  signature of witness Ashok Deka 
Ext-1(4)  :  signature of witness Mohan Nath 
Ext-1(5)  :  signature of witness Jita Saikia 
Ext-1(6)  :  signature of deed writer Mohini Baruah 
Ext-2  :  Jamabandi of Dag No.1102 of PP No.545 
Ext-3  :  Hand Note dated 31-12-2013 
Ext-3(1) to 3(3) :  signature of defendant Ashok Saikia 
Ext-3(4)  :  signature of writer Mohini Baruah 
Ext-4  :  writing dated 05-06-2015 by defendant  
Ext-4(1) to 4(2) :  signature of defendant Ashok Saikia 
Ext-4(5)  :  signature of witness Mohan Nath 
Ext-4(6)  :  signature of witness Jita Saikia 
Ext-4(7)  :  signature of deed writer Mohini Baruah 
Ext-5  :  Hand Note 
Ext-5(1) to 5(3) :  signature of deed writer Mohini Baruah 
Ext-6  :  Advocate’s notice dated 01-05-2016 
Ext-6(1) to 6(2) :  signature of Advocate M.C. Baruah 
Ext-7  :  FIR of GR case No.2322/16 
 

26. On meticulous evaluation of those documents it revealed before this court 

that Ext.1 is appears to be a mortgage deed, Ext.2 appears to be the land 

documents belongs to the defendant that was admitted by the defendant in 

his pleading, Ext.3 is the hand note, Exts.4 and 5 also appears to be 

mortgage deed and hand note dated 05-06-2015, Ext.6 is the advocate’s 

notice issued upon defendant by the plaintiff, Ext.7 is the certified copy of GR 
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case No.2322 (FIR). PW-1 proved the signature of defendant on Ext.1 as 

Exts.1 (1) to Ext.1 (5), and 1(6) appears to be the signature of scribe. Ext.3 

(1), 3(2) and 3(3) are proof of signature of defendant Ashok Saikia and Ext.3 

(4) is the signature of scribe Mohini Bora. Ext.4 (1) to Ext.4 (7) are the 

signatures of Ashok Saikia, Mohan Nath, Jita Saikia and Mohihi Baruah. Ext.5 

(1), 5(2) and 5(3) are the signatures of Ashok Saikia and Mohini Baruah.  

27. On scrupulous scrutiny of those exhibited documents, it becomes crystal clear 

before this court that the defendant Ashok Saikia executed Exts.1, 3, 4 and 5 

documents acknowledging receipt of Rs.5 Lakhs by way of giving mortgage of 

his landed property described in Ext.2 document. PW-2, PW-3 and PW-4 in 

their evidences supported and corroborated the execution of mortgage deed 

and hand note in favour of the plaintiff by the defendant. They further proved 

and established the proper execution of those documents. The documentary 

forms of evidences supported and corroborated by PW-1, PW-2, PW-3 and 

PW-4. PW-4 being the scribe of Ext.1, 3, 4 and 5 document supported and 

corroborated those documents by way of exhibiting his signatures during his 

evidence and the defendant failed to dismantle his credence by bringing out 

any sort of material contradictions. Likewise, PW-2 and PW-3 namely, Ashok 

Deka and Mohan Nath are being the witnesses of those documents, in their 

evidence-in-chief as well as in cross-examination prove and established that 

defendant had received an amount of Rs.5 Lakhs and they put their 

respective signatures on the mortgage deeds as well as hand notes and on 

contrary, the defendant side failed to dismantle their credence during their 

cross-examination. PW-2 during his cross-examination corroborated that Sarat 

Keot had paid Rs.5 Lakhs in his presence at Tezpur Court in the month of 

December, 2013. PW-3 also supported and corroborated such facts. On 

meticulous perusal of cross-examination part of PW-1 this court not finds 

anything to disbelieve his evidence rather he corroborated and supported his 

evidence-in-chief during his cross-examination.  

28. Therefore, in the light of the aforesaid discussion and evidence on record this 

court is of considered opinion that plaintiff has proved his burden to the 

required extent. Per contra, the defendant side failed to prove the plea of 

written statement by way of adducing cogent evidence. The defendant Ashok 

Saikia submitted his evidence-in-chief through affidavit as DW-1 reproducing 
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the contentions of the written statement and during his cross-examination he 

has deposed that though he has mentioned in his evidence-in-chief in para 

no.4 about Money Lenders Act but he had not gone through the Money 

Lenders Act and he does not know why the suit is barred by said Act. Prior 

institution of the suit, he had received an advocate notice from plaintiff’s 

advocate M.C. Baruah. He has seen the Ext.6, advocate notice, with the case 

record and he has submitted the said notice in the court on 15-11-2017. He 

has not sent any reply to plaintiff even after receiving the said notice. He has 

not filed any application praying in the court for cancellation of Ext.1, Ext.3, 

Ext.4 and Ext.5, documents, submitted by the plaintiff. Signature of Jita Saikia 

appears in Ext.1 as witness No.3. In Ext.4 also, the name of his wife Jita 

Saikia appears as a witness vide Ext.4 (6). His wife Jita Saikia did not come 

for adducing evidence in this suit. Though he has mentioned in the suit that 

he has put his signatures on blank papers, but he has not issued any notice 

etc. to the plaintiff for returning those documents. He has admitted in his 

written statement that the signatures appears in Ext.1, Ext.3 to Ext.5, to be 

his signatures. He has not filed any documents in this suit showing repayment 

of the amount to the plaintiff and also did not bring any person as witness to 

prove repayment of the amount. He gave the Ext.2 Jamabandi to plaintiff 

Sarat Keot as he asked.     

29. Hence, it is seen that DW-1 during his cross-examination admitted his 

signature on Ext.1 to Ext.5 documents. He clearly deposed that he has not 

submitted any prayer for cancellation of Ext.1,3,4 and 5 documents and he 

also deposed that in Ext.1 as witness No.3 signature of his wife Jita Saikia is 

there and in Ext.4, Ext.4(6) is the signature of his wife, but his wife did not 

adduce any evidence. He also deposed that even he put his signature on 

blank paper but he had not prayed in his criminal case to get return back of 

those papers and also he had not issued any notice. He further admitted his 

signatures in his written statement on Ext.1 to Ext.5 documents. He also 

deposed that he had not submitted any document of repaying the loan 

amount and he also not called any witnessesto prove that he has repaid the 

loan amount. He also admitted that he handed over the Jamabandi vide Ext.2 

to the plaintiff. He had not submitted any document to prove that plaintiff is a 
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money lender and he also had not issued notice to return the Pass Book, 

bank ATM card etc.  

30. Therefore, from the evidence presented by DW-1 it has become crystal clear 

that defendant himself admitted the execution of deed and his signature and 

signature of his wife on Ext.1,3,4 and 5 documents. He simply pleaded in his 

written statement that plaintiff had threatened him and obtained his signature 

on blank papers but he had not adduce any cogent and trustworthy evidence 

to substantiate those facts.  

31. On meticulous perusal of Ext.7 document it disclosed that the defendant 

lodged ejahar before the S.P. Sonitpur against the plaintiff contending the 

same averments those were being pleaded by him in his written statement 

and those facts were not been substantiated by way of adducing any 

evidence. Defendant side failed to adduce any sort of evidence establishing 

the fact of receipt of Rs.1,20,000/- and Rs.40,000/- from the plaintiff and he 

further failed to prove that plaintiff by way of threat obtained his signature 

over the blank stamp papers. Hence, it is seen that the plea put forwarded by 

the defendant not appears to be sustainable as those were not established 

and substantiated by him through adducing evidence.  

32. Therefore, in the light of the aforesaid discussion, this court finds that plaintiff 

by way of adducing trustworthy and cogent evidence established entire story 

of the plaintiff and the balance of probability disclosed from the evidence of 

the plaintiff side appears to be sufficient to turn the scale in favour of the 

plaintiff.  

33. In the result, it can be safely concluded here by way of observing that 

defendant took loan of Rs.5,00,000/- from the plaintiff on 31-12-2013 and he 

executed mortgage deed dated 31-12-2013  and 05-06-2015. It further 

proved and established that defendant executed hand notes dated 31-12-

2013 and 05-06-2015 acknowledging the receipt of Rs.5 Lakhs with a 

condition that he will repay the loan within one year. As such, Additional 

Issue No.1, Issue No.3 and 4 are answered in affirmative and in favour of the 

plaintiff and issue No.6 is also answered in affirmative and in favour of the 

plaintiff.  

34. Issue No-5-Whether the defendant delivered possession of land and 

house to the plaintiff on 31-02-2013? On meticulous perusal of the oral 
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evidence presented by plaintiff as PW-1 it disclosed that although there was a 

mortgage deed executed between plaintiff and defendant, but same landed property 

along including the Assam Type House were not been handed over to the plaintiff. 

PW-1 during his cross-examination admitted such fact that defendant is still 

possessing the mortgage property and he also admitted that he has not taken over 

the possession of the mortgage property and as such Issue No.5 is answered in 

negative and against the plaintiff.  

35. Issue No- 7 &8: Whether the plaintiff is entitled to the decree, as 

prayed for? And to what other relief (s) the parties are entitled to? 

Both issues were taken together for discussion and decision as those are 

inter-related. To decide both the sides let us appreciate what relief the 

plaintiff claimed in this suit. The plaintiff prayed the relief of recovery of Rs.5, 

97,500/- along with interest and cost of proceeding. In the light of the 

discussion and decisions of Issue Nos.3, 4, 5 and 6, this court finds that 

defendant had executed mortgage deed and hand note on receiving Rs.5 

Lakhs as loan with condition that he shall repay the loan amount with one 

year but subsequently he failed to repay the amount to the plaintiff in due 

course of time and even after receiving notice dated 01-04-2016 the 

defendant failed to discharge his burden. Hence, plaintiff is entitled to the 

following reliefs:- 

1. A decree of recovery of Rs.5,00,000/- with 6% 

interest per annum from the date of filling this suit till 

the date of passing the decree; 

2. The defendant shall pay said amount to the plaintiff 

within 3 months of date of passing the decree and 

failing which the plaintiff will be entitled to get 9% 

interest per annum till the date of recovery of entire 

decreetal amount; 

3. Cost of the proceeding.  

36. Therefore in the light of all the aforesaid discussions, this court is of 

considered opinion that plaintiff is not entitled to get any damages as prayed 

in para no-20 of the plaint. Hence, the plaintiff is not entitled to get any other 

reliefs. Accordingly, both the issues are answered in affirmative and in favour 

of the plaintiff.  
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ORDER 

37. Accordingly, plaintiff’s suit is decreed on contest with cost by passing the following 

decree:-  

1. A decree of recovery of Rs.5,00,000/- with 6% interest per annum 

from the date of filling this suit till the date of passing the decree; 

2. The defendant shall pay said amount to the plaintiff within 3 

months of date of passing the decree and failing which the plaintiff 

will be entitled to get 9% interest per annum till the date of 

recovery of entire decreetal amount; 

3. Cost of the proceeding.  

38. Prepare a decree accordingly. Judgment is pronounced and delivered in open 

court under the hand and seal of this court on 21th day of January, 2020.The 

suit is disposed of accordingly.   

 

(N. J. Haque) 
          Civil Judge 

             Tezpur, Sonitpur 
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Appendix  

1. Plaintiff Witnesses:   
 
PW-1          :-        Sri Sarat Keot 
PW-2          :-        Sri Ashok Deka 
PW-3          :-        Sri Mohan Nath 
PW-4          :-        Sri Mohini Baruah 
 
 

2. Plaintiff Exhibits: 

Ext-1  :  Mortgage deed dated 31-12-2013 
Ext-1(1) to 1(2) :  signature of defendant Ashok Saikia 
Ext-1(3)  :  signature of witness Ashok Deka 
Ext-1(4)  :  signature of witness Mohan Nath 
Ext-1(5)  :  signature of witness Jita Saikia 
Ext-1(6)  :  signature of deed writer Mohini Baruah 
Ext-2  :  Jamabandi of Dag No.1102 of PP No.545 
Ext-3  :  Hand Note dated 31-12-2013 
Ext-3(1) to 3(3) :  signature of defendant Ashok Saikia 
Ext-3(4)  :  signature of writer Mohini Baruah 
Ext-4  :  writing dated 05-06-2015 by defendant  
Ext-4(1) to 4(2) :  signature of defendant Ashok Saikia 
Ext-4(5)  :  signature of witness Mohan Nath 
Ext-4(6)  :  signature of witness Jita Saikia 
Ext-4(7)  :  signature of deed writer Mohini Baruah 
Ext-5  :  Hand Note 
Ext-5(1) to 5(3) :  signature of deed writer Mohini Baruah 
Ext-6  :  Advocate’s notice dated 01-05-2016 
Ext-6(1) to 6(2) :  signature of Advocate M.C. Baruah 
Ext-7  :  FIR of GR case No.2322/16 

 
3. Defendant Witnesses: 

 DW-1          :-        Sri Ashok Saikia 
 

4. Defendant Exhibits  :- 
Ext. A: is the order dated 04-07-2014 passed by Hon’ble District  

 and Sessions Judge 

 

(N. J. Haque) 
          Civil Judge 

             Tezpur, Sonitpur 
 

 

 


