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Both the sides are represented. By this order this court proposed to 

dispose the petition no-344/2020 filed by the defendant under order -

37 Rule- 3(5) read with section 151 of CPC praying unconditional leave 

to defendant the suit on merit.  

Both parties are represented.  

I have heard both the sides and perused the petition no-344/2020 

along with the entire case record. Prior deciding the petition filed by 

the defendant for obtaining unconditional leave to defend, let us 

appreciate first the pleadings of the plaintiff’s side that was brought on 

record under Order 37 Rule 1 and 2 of CPC as summary nature. The 

plaintiff brought the instant lawsuit under Order 37 Rule 1 and 2 of 

CPC for recovery of Rs.2,47,000/- from the defendant contending that 

on 29-01-2017 the defendant received an amount of Rs.2,47,000/- 

from the plaintiff as loan and executed hand-note undertaking the 

liability of repayment of the land within one year, but after expiry of 

one year the defendant refused to pay the said amount and 

accordingly the plaintiff issued pleader’s notice on 19-08-2019 and 

same was received by the defendant on 22-08-2019 but he failed to 

reply the same. Hence, the plaintiff prayed recovery of Rs.2,47,000/- 

along with interest and cost of the proceeding.   

 In compliance with the settled provisions of law the defendant 

appeared and filed an application under Order 37 Rule- 3(5) read with 

section 151 of CPC praying unconditional leave by setting forth the 

following pleadings: 

(i) That the suit filed under order 37 Rule 1 and 2 of CPC is 

not maintainable and that needs to be tried as an 

ordinary suit; 

(ii) That the plaintiff failed to submit original documents 

along with present suit and as such his suit not covered 

under Order 37 Rule 1 and 2 of CPC and as such the 

defendant entitled to get unconditional leave to contest 

the suit; 
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(iii) That the plaintiff failed to disclose any cause of action in 

compliance with Order 37 Rule -5 of CPC; 

(iv) That the defendant had never executed promissory note 

dated 29-01-2017 and never received alleged amount of 

Rs.2,47,000/-; 

(v) That the hand-note is not legal and valid and defendant 

never executed those hand notes in favour of the 

plaintiff; 

(vi) That the plaintiff owned a grocery shop at Solmara and 

during the time of marriage of the daughter of 

defendant he purchased some items from the plaintiff’s 

shop and the cost of articles was roughly around Rs. 

30,000/- and same was purchased on various dates 

whereupon the defendant acknowledged purchase of 

said items by putting his signatures on a book 

maintained by the plaintiff; 

(vii) That the defendant never put his signature on stamp 

paper as submitted by the plaintiff in the present suit as 

the said document submitted by the plaintiff is 

manufactured and forged one; 

(viii) That the wife of the defendant did not put her signature 

on 29-01-2017 and the writing of the hand note not 

belongs to the defendant; 

(ix) That plaintiff is a petty money lender and he runs his 

business without any licence; 

(x) That plaintiff had no financial capacity to lend such a 

hefty amount of Rs.2,47,000/0 to someone and plaintiff 

failed to submit any document of income tax 

acknowledging such payment to the defendant; 

(xi) That defendant never promises to repay the amount 

within one year as per the alleged forged hand note; 

(xii) That falsity of the averment of the plaintiff is very much 

evident from the fact that arrangement of cash amount 

of Rs.2,47,000/- was impossible because just couple of 
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months prior to so called execution of document process 

of demonetization was initiated by the Govt.  

As such under the aforesaid grounds, the defendant 

prayed unconditional leave to contest the suit on merit and further 

prayed to try the suit as ordinary suit.  

In the light of pleadings on record, this court finds that 

the plaintiff prayed recovery of Rs.2,47,000/- from the defendant on 

the ground that defendant received such amount as loan by executing 

hand note dated 29-01-2017. Per contra, the defendant denied 

execution of the hand note and further denied receipt of Rs.2,47,000/-. 

Further, the defendant claimed those hand notes to be forged and 

manufactured and also pleaded certain factual matrix of purchasing 

grocery items from the shop of plaintiff and putting his signature in the 

book maintained by the plaintiff. To decide the prayer of leave to 

defend, let us understand first upon what circumstances, the court 

may grant leave. 

Prior answering factual matrix of rival parties, let have a 

discussion about the procedure needs to complied with by a civil court 

at the time of deciding a suit filed under order-37 of CPC. From the 

common understanding of the settled provisions postulates in order-37 

of CPC this court finds that Order 37 CPC is one of the best provisions 

in the hands of a proposed Plaintiff, wanting to institute a Civil Suit.  

Rule 1, Sub-Rule 2 of order-37 of CPC makes it 

applicable to all suits upon bills of exchange, hundies and promissory 

notes or the ones in which a Plaintiff seeks only to recover a debt or 

liquidated demand in money payable on a written contract, an 

enactment, where the sum to be recovered is a fixed sum of money or 

in nature of any debt except penalty, a guarantee - in respect of a debt 

or liquidated demand. 

Rule 2 of Order-37 of CPC requires a specific averment 

that the suit is filed under this order and no relief which does not fall 

within the ambit of this Rule is claimed. Under Order 37 of CPC, there 

are two stages of getting the suit decreed. One is at the stage of Rule 

2(3) and the other is at the stage of Rule 2(6). Rule 2(3) states the 
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procedure for appearance of Defendant which is within 10 days from 

the service of the summons on him. After entering appearance, the 

Plaintiff serves on the Defendant summons for judgment within ten 

days from the date of service supported by an Affidavit; verifying the 

cause of action, amount claimed and that in his belief there is no 

defence to the suit. Order-37 Rule 2(6) of CPC states that in case the 

Defendant does not apply for a leave to defend, (a) the Plaintiff shall 

be entitled to judgment immediately or (b) the Court may direct the 

Defendant to give such security as it may deem fit. Sub-clause 7 states 

that in case sufficient cause is shown, the delay in entering an 

appearance or in applying for leave to defend the Suit may also be 

excused. Rule 2(5) further states that the Defendant may within 10 

days from service of such summons for judgment by Affidavit or 

otherwise disclose such facts as may be deemed sufficient to entitle 

him to defend, apply for leave to defend and it may be granted to him 

unconditionally or upon such terms as may appear to the Court to be 

just. Further, the proviso indicates that leave to defend shall not be 

refused unless the Court is satisfied that the facts disclosed do not 

indicate a substantial defence or that the defence is frivolous or 

vexatious. 

As such the real benefit of a suit filed under order-37 of 

CPC is that unless the Defendant is able to demonstrate that he has a 

substantial defence in his case, the Plaintiff is entitled to a 

judgment immediately. This in layman’s language means that the 

stages of filing a WS within 30 days and not later than 90 days, a 

rejoinder thereafter, admission/denial of documents, framing of issues 

by Court, leading evidence, cross-examination by parties, final 

arguments and then finally the judgment/decree, in an ordinary Civil 

Suit gets eliminated. So, all that a Plaintiff has to show is that it is a 

case which falls within the ambit of Order 37. Once summons is issued, 

the ball is in the Court of the Defendant to show that he is entitled to a 

leave to defend, on grant of which the Order 37 Suit becomes an 

ordinary Civil Suit and the Defendant is then directed to file his WS 

within 30 days. 
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The noted legal case on Order XXXVII CPC is   that of 

M/s Mechalec Engineers & Manufacturers v. M/s Basic 

Equipment Corporation AIR 1977 SC 577. In para -8 the Hon'ble 

Supreme Courts had held as follows:  

a) If the defendant satisfies the court that he has a Civil 
Suit No. 2759/16 Deepak Gupta vs. Raj Kumar   good   defence   to   
the   claim   on   its   merits   the   plaintiff   is   not entitled to leave to 
sign judgment and the defendant is entitled to unconditional leave to 
defend.   

b)   If   the   defendant   raises   a   triable   issue   
indicating that he has a fair or bona fide or reasonable defence 
although not   a   reasonable   defence   although   not   a   positively   
good defence, the plaintiff is not entitled to sign judgment and the 
defendant is entitled to unconditional leave to defence.  

c) If the defendant discloses such facts as may be 
deemed   sufficient   to   entitled   him   to   defend   that   is   to   
say, although   the   affidavit   does   not   positively   and   
immediately make it clear that he has a defence yet shows such a 
state of facts as leads to the inference that at the trial of the action he 
may be able to  establish a defence to the plaintiff's claim the plaint is 
not entitled to judgment and the defendant is entitled to   leave   to   
defend   but   in   such   a   case   the   court   may   in   its discretion 
impose conditions as to the time or mode of trial but not as to 
payment into court or furnishing security. 

d) If the defendant has no defence or the defence Civil 
Suit No. 2759/16 Deepak Gupta vs. Raj Kumar   set up is illusory or 
sham or practically moonshine then ordinarily the   plaintiff   is   
entitled   to   leave   to   sign   judgment   and   the defendant is not 
entitled to leave to defend. 

e) If the defendant has no defence or the defence is 
illusory   or   sham   or   practically   moonshine   then   although 
ordinarily the plaintiff is entitled to leave to sign judgment, the court to 
proceed if the amount claimed is paid into court or otherwise   secured   
and   give   to   the   defendant   on   such condition, and   thereby   
show   mercy   to   the   defendant   by enabling him to try to prove a 
defence. 
In the light of settled provisions of law as well as the guidelines 

enunciated by the Hon’ble Supreme Court in the case of M/S-

Mechalec Engineers & Manufacturers v. M/s Basic Equipment 

Corporation AIR 1977 SC 577, this court in the foregoing 

discussions shall try to answer as to whether the defendant is entitled 

leave to defend the suit on the basis of the pleas presented before this 

court. 
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Likewise, in this case in hand this court now needs to 

understand whether the defendant has any triable issue or substantial 

defence upon which the court may allow leave prayed by the 

defendant. Let us decide the question formulated above by this court 

to arrive at a proper conclusion of dispute in respect of the fact of 

granting leave as prayed by the defendant. 

Now, arriving again to the question as to whether 

defendant is entitled leave to defend in this case, this court finds that 

the defendant has to satisfy the court that he has good defence of the 

claim on merits or if defendant raises a triable issue indicating that he 

has a fair or bonafide or reasonable defence and where the defence is 

sham or illusory or practically moonshine, the defendant is not entitled 

to leave to defend. 

Learned Advocate of defendant side during the time of 

hearing strenuously submitted before this court that defendant has the 

triable issues upon which the prayer of defendant may be allowed. The 

defendant counsel further relied upon the following rulings: - 

(i) Mahesh Chandra –Vs- BaluRam; 2002 AIHC 2829, 

wherein Hon’ble Rajasthan High court held that – leave 

to defend- suit for recovery of loan amount on basis of 

promissory note executed by defendant – defendant 

disputing the amount and also execution of pronote and 

making further averments that loan amount had already 

been repaid and there was deficiency of stamp on 

pronote etc. – his averments raising triable issues – 

leave can be granted unconditionally.  

(ii) Jashbhai Motibhai Patel –Vs- Hasmukhbhai 

Ravjibhai Patel ; AIR 1992 Gujarat 115, wherein 

Hon’ble Gujarat High Court observed that – 

Unconditional leave to defend – grant of- triable issue – 

promissory note forming basis of suit – writing on note 

challenged as forgery – defendants succeeds in raising 

triable issues – Court comparing disputed signature of 

defendant on note with undisputed signature on 
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Vakilpatra –Exercise not justified at that stage – 

Unconditional permisosin to defend – should be granted.  

(iii) Mrs. Parvinder Kaur –Vs- Ram Lal; AIR 1991 

Jammu and Kashmir 5, wherein it was held – 

Summary Procedure - suit for recovery of money based 

onb promissory note – promissory note alleged to be 

without consideration and forged by plaintiff – 

Defendant seeking permission of trial court to defend 

suit in terms of O.37, R.3 – Without holding pleas of 

defence sought to be raised being frivolous or vexatious 

trial court cannot dismiss application.  

(iv) M. V. Prasad –Vs- Durga Engineers, 2002 AIHC 

2617, wherein Hon’ble Andhra Pradesh High Court 

held – Summary suit – For recovery of money – leave to 

defend- refusal to grant –Validity – defence of non-

borrow of any amount raised in the suit – cannot be 

said to be not substantial –Rejection of application for 

leave to defend suit – Is improper.  

The defendant undeniably challenged the writings as well as his 

signatures over the promissory notes upon which the entire prayer of 

the plaintiff rests upon and considering that factual matrix this court 

finds that defendant has triable issues if the court opted to go for trial. 

The defendant of this case has got the triable issues as if during the 

trial defendant succeeds in his claim of proving the hand notes to be 

forged then the court cannot ignore such pleadings without entering 

into the merit of the dispute in hand and factual matrix only can be 

adjudicated on having a full-fledged trial.  

 Therefore, in the light of the aforesaid discussions, this court is 

constrained to opine that the defendant has triable issues upon the 

following facts: - 

(i) Whether the promissory note dated 29-01-
2017 is manufactured and forged? 
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(ii) Whether the signature of promissory note 
belongs to defendant? 

(iii) Whether defendant received any money 
from plaintiff? 

(iv) Whether defendant put his signature on 
book after purchase articles from the 
plaintiff’s grocery shop? 

 In the result, the prayer of the defendant is allowed and 

consequent to that an unconditional leave granted to defendant for 

defending the suit on merit. Defendant sets liberty to submit his 

written statement within 30 (thirty) days. In compliance with the 

settled provisions of law, let proceed with the suit like ordinary suit.  

     Fix __17__ /__03__/2020 for WS.  

 

 

 

Civil Judge 

Sonitpur, Tezpur 


