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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

 

20th day of February, 2020 

MISC.(J) NO. 92/2019 

(Arising out of M.S. No.19/2019) 

 

M/s Bhamrah Engineering Works 

-- Petitioner/ plaintiff       

-Vs.- 

Andrew Yule & Co Ltd and others 

          --Opp. Parties/ defendants  

 

 

 

A petition under Order 6 Rule 17 R/W Section 151 of Code 

of Civil Procedure for amendment of the plaint and finally 

came up for hearing on-05/02/2020 in presence of 

following Advocates: -  

 

Ld. Advocate appeared for the petitioner          : - Mr. S. K. Singh 

Ld. Advocate appeared on behalf of OPs  : - Mr. P. Sharma 

 

1. Instant Misc. case arisen out of a petition filed by 

petitioner/plaintiff against the O.P under Order 6 Rule 17 read 

with Section 151 of CPC praying amendment of the plaint. Heard 

both sides and perused the petition No. 1610 along with entire 

case record.  

2. The plaintiff/ petitioner’s case appears to be in a nutshell is that 

the plaintiff/petitioner prayed for amendment of plaint contending 

that the plaintiff/petitioner has filed the instant suit for recovery 
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of Rs.2,79,904.85/- only from the defendants due against 

providing service and repairing of machines of defendants. That a 

paragraph speaking about the territorial jurisdiction of this 

Hon’ble court as to how this court can try the present suit has 

been left out in the plaint. That the plaintiff/petitioner has 

enclosed with the plaint series of documents which include mails 

dated Nov 9,2015, Nov 10,2015, Nov 13,2015, Dec 1,2016, etc. A 

reading of the mails clarifies as to how the deal was finalized 

between the parties. A paragraph, in brief, as to how this Hon’ble 

court assumes jurisdiction with the help of mails filed and relied 

upon need to be added in the plaint by way of amendment to 

clarify the point of jurisdiction in order to obviate the confusion 

and to avoid mischief of interpretation. The paragraph to be 

added read as under: 

12. That this plaintiff received mail on Nov 9,2015 from the 

defendant No.5 regarding lowest quotation for KAIZEN 

36” CTC machines. The plaintiff replied to the mail on 

the same very date giving his estimate. There were 

further mails on Nov 10,2015 and Nov 13,2015. This 

plaintiff sent his final quotation through mail on 

01/12/2016. The defendants accepted the quotation and 

placed the work order on different dates of December, 

2016 itself. It is clear that deal between the plaintiff and 

defendants were made and finalized through emails. 

This plaintiff sent the mails from his business 

establishment at Tezpur. Since the deal was finalized 

through emails, a part of the cause of action for the suit 

arose within the territorial jurisdiction of this Hon’ble 

court. Further, this plaintiff has in his invoices/ bills 

clearly written that jurisdiction of Tezpur court only.    

3. That the defendants have not yet filed their written statements 

and they shall be at liberty to submit their replies on the 

amendment while filing their written statements. That the suit is 

at a nascent stage. That pre-trial amendments are to be 

considered for proper adjudication of the dispute. It is further 
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pleaded by the plaintiff/petitioner that amendment sought for is 

nothing but a brief account of the documents already filed with 

the suit and will help in explaining the jurisdictional issue. That 

above-mentioned amendment is necessary for proper 

adjudication of the dispute and the amendment in no way will 

change the nature and character of the suit rather it will help in 

adjudicating the disputes between the parties. As such, 

petitioner/ plaintiff wants to amend the plaint by way of inserting 

a paragraph speaking about the territorial jurisdiction of this 

Hon’ble court in the plaint.   

4. Per contra, the O.P side submitted written objection against the 

prayer of the petitioner/plaintiff both in law and facts. OP pleaded 

that the petition under the provisions of order VI Rule 17 read 

with Section- 151 of CPC is not maintainable and tenable. That 

the plaint of the petitioner/ plaintiff is completely silent about the 

place of arising cause of action for the suit within the territorial 

jurisdiction of this Hon’ble court. Therefore, the defendants/OPs 

filed an objection under Section 20/21 of CPC on 16-09-2019 with 

a prayer for passing an order that this Hon’ble court has no 

territorial jurisdiction to try the suit of the petitioner/ plaintiff. 

That the said petition was admitted by the Hon’ble court on 19-

09-2019 and fixed for hearing on 26-09-2019 and on the said 

date (i.e. 26-09-2019) the petitioner/ plaintiff filed a petition 

under Order 6 Rule 17 read with Section- 151 of CPC praying 

amendment of the plaint to fill up the lacuna remained in the 

plaint about the place of arising cause of action for the suit of the 

petitioner/ plaintiff. That filing or non-filing of written statement/ 

written objection is not a benefit for the party seeking 

amendment of the pleading as averred in the petition for seeking 

amendment and if the said amendment sought by the petitioner/ 

plaintiff is allowed by the Hon’ble court it shall cause prejudice 

and injustice to the defendants/OPs. That if the said amendment 

is allowed by the Hon’ble court the purpose of filing the objection 

by the defendants/OPs on 16-09-2019 shall be infructuous. That 

the objection under Section 20/21 of CPC has been filed earlier 
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than the petition filed by the plaintiff under Order 6 Rule 17 of 

CPC, hence the said objection of the defendants/respondents is 

required to be decided prior to the decision of the petition for 

amendment filed by the plaintiff. That the place of arising cause 

of action for the suit has not specifically been averred in the 

plaint and after going through the objection filed by the 

defendants regarding territorial jurisdiction of the Hon’ble court, 

the petition for amendment of the plaint has been filed by the 

plaintiff with a view to strengthen the plaint by way of 

amendment and if said amendment be allowed by the Hon’ble 

court the valuable right accrued to the defendants on account of 

insufficient pleading will be taken away.  

5. Prior appreciation of the fact of sustainability of the prayer put 

forwarded by the plaintiff/petitioner side, let us travel through 

certain settled provisions of law in respect of the amendment of 

pleadings. 

6. Order VI, Rule 17 of the Code of Civil Procedure provides for the 

“Amendment of pleadings.” The provision enumerates that a 

court may allow any party at any stage to amend the proceedings 

if it considers that to be just. All such amendments which are 

necessary for the purpose of determining the real questions in 

controversy between the parties shall be made by the court. A 

proviso has been added to this provision through the CPC 

(Amendment) Act, 1999, which intends to limit the powers of the 

court’s discretion of amendment of pleadings. It says that no 

application for the amendment shall be allowed by the court after 

the commencement of the trial, unless the court is of the opinion 

that notwithstanding the parties’ due diligence, they could not 

have raised the matter before the commencement of the trial. 

7. The general rule is that the leave to amend will be granted so as 

to enable the real question on issue between the parties to be 

raised in the pleadings, where the amendment does not cause 

any injury to the opposite party. Now let us look at the approach 

of the judiciary in solving this issue. This job helps us in tracing 
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the evolution of the law relating to the amendment of 

proceedings. 

8. Generally, the courts grant the leave to amend the proceedings if 

such allowance enables the court to decide the real matter in 

controversy. Provided that, it does not cause injustice to the 

other party. In Suraj Prakash vs. Raj Rani (AIR 1981 SC 

485) the Hon’ble Supreme Court held that liberal principles 

should guide the court in the exercise of discretion in allowing 

amendment. It said that the multiplicity of proceedings should be 

avoided and the amendments which might change the character 

of the case must not be allowed. It also added a caveat that the 

subject matter of the suit must not be changed by that. 

9. Hence from the aforesaid discussions it is understood that the 

classic rule is to wider the discretion and the greater the misuse. 

This power of the courts must be exercised properly, reasonably 

and non-arbitrarily. On careful perusal of the written objection 

submitted by the O.P, it disclosed before this court that O.P 

denied the entire averment’s plaint as well as the averments of 

amendment prayer filed by the plaintiff. The petitioner/ plaintiff 

pleaded that a paragraph speaking about the territorial 

jurisdiction of this Hon’ble court as to how this court can try the 

present suit has been left out in the plaint which needs to be 

added in the plaint by way of amendment to clarify the point of 

jurisdiction in order to obviate the confusion and to avoid 

mischief of interpretation. Per contra, the defendants/ 

respondents pleaded that the plaint is completely silent about the 

place of arising cause of action for the suit within the territorial 

jurisdiction of this Hon’ble court and therefore the 

defendants/OPs filed an objection under Section 20/21 of CPC 

with a prayer for passing an order that this Hon’ble court has no 

territorial jurisdiction to try the suit of the petitioner/ plaintiff.  

10. Now coming to the objection raised by defendants over the 

territorial jurisdiction this court already decided such prayer prior 

to this prayer of amendment. It further disclosed that objection of 

defendant raised in original suit regarding territorial jurisdiction 
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already rejected by this court. Hence, arriving to the present 

stage of the suit it disclosed that the trial of the suit yet to be 

started. Certainly, the plaintiff wants to incorporate a para in the 

plaint regarding territorial jurisdiction and even if the court allows 

the prayer of amendment at this stage and if the plaintiff not able 

to prove his versions by way of adducing evidence still the 

defendant has a chance to win over the plaintiff in respect of his 

claim. Certainly, the pleadings of plaintiff require to face strict 

proof and admissibility of pleas of plaintiff based upon degree of 

prove of those facts. The plaintiff wants to incorporate certain 

pleading with his plaint and if the court allows the prayer of 

plaintiff that doesn’t mean prove of those facts or the court 

admits those facts to be true.  

11. Considering the rival contentions of both the parties and the 

present stage of the suit, if this court is going to consider the 

prayer of the plaintiff/petitioner the defendants side is not going 

to be prejudiced. Therefore, in the light of all the aforesaid 

discussion, this court is of considered opinion that the proposed 

amendment if allowed, the other side will not be prejudiced, 

rather it will help the court to arrive at a proper conclusion of 

dispute. More also, trial of the suit yet to start.  

12. Hence, this court finds sufficient reason to allow the prayer of the 

plaintiff/petitioner and consequent to that prayer for amendment 

of the petitioner is allowed with cost of Rs. 3,000/- (Rupees 

Three Thousand).  

13. In the result plaintiff/petitioner is allowed to amend the plaint 

with cost of Rs. 3,000/-. Plaintiff shall pay the cost to the 

defendant/opposite parties. Plaintiff/petitioner sets at liberty to 

insert the proposed amendment in the plaint and shall submit 

amended plaint accordingly. The defendants/O. Ps may file 

additional W/S if they wish to.  

 

 

ORDER 
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14. Upon the above said observation instant misc. case stands 

dispose of by way of passing the following orders: -  

1. Plaintiff side sets at liberty to amend the plaint by 

way of inserting amendment portion as prayed by the 

plaintiff/petitioner; 

2. Plaintiff further sets at liberty to submit amended   

plaint; 

3. The O. P’s may submit additional written statement if 

they wish, after amendment of the plaint; 

4. Plaintiff side shall pay cost of Rs. 3,000/- to the 

defendants/O. P’s. 

15.  Inform both the sides. D/A shall take steps accordingly. Misc. (J) 

case is disposed of accordingly.           

  

 Civil Judge 
Sonitpur, Tezpur 


