
Page 1 of 13 
 

THE COURT OF ADDL. DISTRICT JUDGE (FTC), SONITPUR AT TEZPUR 

Present: R. Baruah, 

                 Addl. District Judge (FTC) 

   Sonitpur, Tezpur 

 

TS (P) Case No. 02 of 2018 

Petitioner:  Sri Sanjay Kr. Rathi 

S/O Lt. Shankarlal Rathi 

R/O Main road, Ward No. 7  

P.O./P.S. Dhekiajuli 

District- Soniptpur, Assam 

 

-VS- 

 

Opposite Party: Sri Anup Kr. Rathi 

   S/O Lt Shankarlal Rathi 

   R/O Main Road, Ward No. 7  

   P.O & P.S Dhekiajuli 

   District- Sonitpur, Assam 

 

Advocates appeared for the petitioner:  S.K. Singh, Ld. Advocate. 

 

Advocates appeared for the respondent/ opposite party: T.K.Moitra, S.K. Moitra& 

S. Das, Ld. Advocates. 

Date of hearing: 24th October, 2019 

Date of judgment: 14th November, 2019. 

J U D G M E N T 

1. The petitioner Sri Sanjay Kumar Rathi had filed an application for grant of Probate of 

last Will dated executed by Late Shankarlal Rathi u/s 276 of the Indian Succession Act, 

1925. 

2. The petitioner submitted the following in his application;  
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I. The father of this petitioner, Lt. Shankarlal Rathi, died on 29.12.2014 at his own 

residence at Main Road, Ward No. 7, P.O. & P.S. Dhekiajuli, Dist. Sonitpur, Assam, 

which is within the jurisdiction of this Court. 

II. The deceased, Late Shankarlal Rathi, executed before his death a Will, turning out to 

be his last Will, in presence of the attesting witnesses. The beneficiaries in the Will 

are his son, the present petitioner, and his wife, Smti. Chandra KantaRathi. A 

photocopy of the said Will has been annexed with this application and this petitioner 

is ever ready to submit the original one in the Court, if kept in the safe custody. 

III. The said last Will is the last testament of the testator. At the time of his death, the 

deceased was survived by the following successors whose names and present 

addresses are given herein below: 

i. Smti Chandra Kanta Rathi- wife of the testator- resident of Main Road, Ward No. 

7, P.O. & P.S. Dhekiajuli, Dist. Sonitpur, Assam. 

ii. Sri Anup Kr. Rathi, Eldest son of the testator, resident of Main Road, Ward No. 7, 

P.O. & P.S. Dhekiajuli, Dist. Sonitpur, Assam. 

iii. Smti Sunita Maheswari, wife of Deepak Maheswari, resident of Mahalaxmi Mill 

Compound, Station Road, P.S. Mainpuri, Uttar Pradesh- daughter of the testator. 

iv. Sri Sanjay Kr. Rathi- youngest child and son of the testator- resident of Main 

Road, Ward No. 7, P.O. & P.S. Dhekiajuli, Dist. Sonitpur, Assam. (Present 

Petitioner) 

IV. The testator had given his daughter in marriage long before his death. He had given 

whatever he could at the time of her marriage so the testator did not make further 

provision in his Will for her.  

V. Lt. Shankarlal Rathi was in sound health and in full consciousness not only at the 

time of execution of the Will but also before and after execution thereof.  

VI. By the said last Will the deceased, Lt. Shankarlal Rathi, bequeathed his share in the 

immovable properties (land) belonging to a partnership firm to this petitioner and his 

wife, Mrs. Chandra Kanta Rathi. The testator was one of the partners of M/s 
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Shankarlal Sanjay Kumar. The other partner in the firm was the eldest son of the 

testator, Sri Anup Kumar Rathi. Both the partners had 50% share in the firm and in 

the firm’s properties. The testator had undivided 50% stake in the land and the 

rooms standing on the land. The land measures 3 Kathas 6 Lessas covered under 

Dag No. 312 (old)/522 (new) of P.P. No. 151 (old)/315 (new) upon which a house 

stands covered under Municipal Holding No. 36 of Ward No. 7, P.O. & P.S. 

Dhekiajuli, Dist. Sonitpur, Assam. Through his Will dated 17.10.2003 he bequeathed 

his entire share in the immovable property of the firm jointly to his son, namely, Sri 

Sanjay Kr. Rathi and his wife, Chandra Kanta Rathi. In fact, be bequeathed to his 

wife only life estate in the landed property of the firm. It is worth noting that the 

testator, Lt. Shankar Rathi, had made his eldest son as one of the partners in his 

partnership firm. His eldest son in this way had got 50% share in the partnership 

firm as well as in the landed property of the firm. This petitioner is the youngest 

child of his parents. The testator, therefore, decided to bequeath everything to his 

youngest son along with giving life estate to his wife in the landed property.  

VII. Apart from above, Lt. Shankarlal Rathi had in his names shares, LIC Policies, 

fixed deposits, Kishan Vikash Patra, NSC, truck No. AMD 687, etc for which he had 

made provisions in the Will. However, before his death, he received the maturity 

amount of the LIC policies, KVP and NSC. He had sold out the truck. He had made 

his wife joint account holder in respect of fixed deposits and other deposits well 

before his death. Also the testator bequeathed his banking business with Dhanseri 

Tea Estate, Majbat, Dist. Darrang, Assam, transport agency business of DHTC 

(INDIA) Ltd., room no. 3 Commerce House, Gol Building. AT Road, Guwahati and 

50% share of Transport Agency business in the name of M/S Bajaj Pari Vahan Pvt. 

Ltd., 10, Suren Sarkar Road, Kolkata. The banking business has already been 

transferred in the name of this Petitioner. So far the other two business are 

concerned, DHTC (India) ltd. And Bajaj Pari Vahan Pvt. Ltd., those were transferred 

in the name of this petitioner by the testator before his death. This way the only 

desire of the testator remaining unfulfilled is the transfer of the land and the house 

of the erstwhile partnership firm in favour of this petitioner and his mother. This 

petitioner has been appointed as the sole Executor under Will. He has been assigned 
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the task of carrying out the last desire o the testator. It is not out of place to 

mention here that the partnership firm no longer exists. The partnership was 

consisting of two partners only wherein the testator was one of the partners and Sri 

Anup Kumar Rathi the other partner. With the death of late Shankarlal Rathi, the 

firm was left with only one surviving partner and hence it automatically got 

dissolved.  

VIII. This petitioner could not file the present application earlier because after death 

of Lt. Shankarlal Rathi, his mother Chandra Kanta Rathi was not keeping good 

health. This petitioner remained busy in her treatment. She has problem which 

initially was thought to be gastric problem. Later in the year 2016, it was detected 

she had been suffering from heart diseases and she underwent operation at 

Narayana Hospital and was discharged on 27.05.2016. this petitioner was by her side 

during her treatment. During his stay at Narayana Hospital while nursing his mother, 

this petitioner was also detected with serious heart problems for which he had to be 

admitted in the same hospital on 29.05.2016, two days after discharge of his 

mother. He also underwent operation on 30.05.2016. Thereafter, this petitioner has 

been suffering from one or the other ailments. Recently, he was detected with acute 

prostatis. He has been detected with age related nuclear cataract too. He underwent 

treatment at Sankara Nethralaya Kolkata on 12.02.2018. All this prevented this 

petitioner from approaching with the present application earlier in point of time. 

Hence, in case if any delay is found under the provisions of the limitation act in 

preferring this application, necessary exemption may kindly be granted for such 

delay.  

IX. This petitioner reiterates that the deceased bequeathed his moveable & immovable 

properties and mentioned in the schedule below in favour of this petitioner and his 

wife. No other legal heir of the deceased is to get anything under the said Will. 

X. Under the above circumstances the petitioner prays for granting him a Probate 

against the last Will of late Shankarlal Rathi. Mention may be made here that no 

probate case is pending in any other court in India. 
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XI. The value of the landed properties which only remains to be given effect to cannot 

be provided along with the present petition since the officials at the office of the 

Circle Office, Dhekiajuli Revenue Circle, are frantically occupied with the last minute 

work of NRC updation. Hence, the govt. circular value of the properties will be 

provided during the court of the proceeding.  

3. The opposite party/respondent is the brother of the petitioner and contested the case 

and filed the written statement. The respondent submits as follows;  

i. That the petitioner executor of the Will dated 17/10/2003 Shri Sanjay Kumar 

Rathi, the youngest son of the Testator Late Shankarlal Rathi, for grant of Probate 

with a copy of the Will annexed u/s 276 of the IndianSuccessions Act is not 

tenable and maintainable under fact, law and equity and good conscience. 

ii. That the Testator under his last Will dated 17/10/2003 mentioned that he was  

Partner of M/S Shankarlal Sanjay Kumar firm at Dhekiajuli Town along with his 

elder son Shri Anup Kumar Rathi and both the Partners have equal shares in the 

business of the firm, the Testator also mention in the said Will that the said 

Partnership Firm is also the owner of Land measuring 3 kaths- 6 lechas under 

Dag- No. 312/522 of Periodic Patta No. 151/315 together with Municipal Holding 

No. 36 of Ward No.7 situated at Dhekiajuli Town, Mouza- Dhekiajuli, District- 

Sonitpur, Assam. 

iii. That the said Partnership Firm M/S Shankarlal Sanjay Kumar of Dhekiajuli Town 

owns and possess the aforesaid business of the firm and the aforesaid immovable 

properties being land and houses in the name of the firm and also mentioned in 

the Will that the Testator had undivided half share in the said Partnership business 

ad the said immovable property in the name of the said Partnership firm. The 

Testator categorically mentioned in the Will that his eldest son Anup Kumar Rathi 

has got 50% share in the firm’s business and also 50% share in the firm’s 

immovable property of Dhekiajuli Town being land and residential house therein 

vide Partnership Deed dated 11/6/1985 of the said firm M/S Shankarlal Sanjay 

Kumar of Dhekiajuli Town. 

iv. That the testator bequeathed his share of the above movable i.e the firm’s 

business and immovable property of M/S Shankarlal Sanjay Kumar firm and also 
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sated in the first para of the Will that M/S Shankarlal Sanjay Kumar Firm owned 

the said business and also having immovable property at Dhekiajuli Town and his 

eldest son Sri Anup Kumar Rathi has gor 50% share in both the firm’s business 

and immovable property. 

v. That despite above, the Testator bequeathed the entire business of the firm M/S 

Shankarlal Sanjay kumar and its immovable property to his youngest son Sri 

Sanjay Kumar Rathi and his wife Smti Chandrakanta Rathi and if in future, any 

construction would be made in any portion of the aforesaid land by the Testator 

with his personal income and funds also, bequeathed to his younger son Sri 

Sanjay Kumar Rahti and his wife Smti Chandrakanta Rathi, and after the death of 

the Testator his wife and his said younger son will be the Proprietor of the land 

and house of aforesaid partnership firm which his wife and younger son Sri Sanjay 

Kumar Rathi will receive after his death by virtue of the said WILL. 

vi. That further it is submitted that the Testator bequeathed his carried balance in the 

aforesaid firm’s Books of Account at the time of his death, but the Books of 

Account of the firm and mere right to sue cannot be transferred by a WILL/ 

Sale/Gift etc., the same are not the movable properties of the individual or the 

firm, which the movable properties of the individual of the Firm, which is utterly 

illegal. 

vii. That it is further emphatically submitted that though the eldest son of the 

Testator, Sri Anup Kumar Rathi has got 50 % share both in the Firm’s business 

and in the firm’s immovable property as aforesaid, the testator most illegally 

disinherited his said eldest son that he would not get any share of movable and 

immovable properties of his firm M/S Shankarlal Sanjay Kumar in which his 

younger son Sri Sanjay Kumar Rathi is also a Partner though the Testator’s eldest 

son Sri Anup Rathi has got 50% share in this Partnership firm’s business and he 

firm’s immovable property at Dhekiajuli Town as categorically mentioned in the 

first paragraph of the Will.  

viii. That the testator bequeathed his banking business (for lending money by way of 

Hundi or Hand note) with Dhansiri Tea Estate, Majbat District Darrangans also his 

Transport Agency Business under the name and Style of DHTC (India ) Ltd. Room 
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No. 3, Commerce House, GOl Building at A.T. Road Guwahati, and also 50 5 share 

of Transport Agency business under the name and style of M/S Bajaj Parivahan 

Pvt. Ltd. at 10, Suren Sankar Road, Kolkata his son Sri Sanjay Kumar Rathi alone, 

though the Testator’s eldest son, Sri Anup Kumar Rathi has 50% share in the 

banking business with Dhansiri Tea Estate, Majbat and Transport Agency business 

of DHTC (India) Ltd at Guwahati. 

ix. That the Testator also bequeathed his share of movable and immovable properties 

of Hindu undivided Family of the Testator to his wife Smti Chandrakanta Rathi 

alone, to which the instant objector has no objection thereto. 

x. That the Testator justly imposed upon his younger son Sanjay Kumar Rathi to pay 

a monthly amount of Rs.10,000/- (as per English Calendar) to his mother 

Chandrakanta Rathi till her death for her personal expenses to which the objector 

has not objection.  

xi. That the Executor of the WILL Sri Shankarlal Rathi had evidently influenced the 

Testator to execute the said WILL and to bequeath all his properties both movable 

and immovable to and his favour alone by unjustly, wrongfully and illegally 

depriving the eldest son, Sri Anup Kumar Rathi be perpetuating fraud and undue 

influence on his deceased father Sankarlal Rathi, therefore the statements in the 

body of the Will that he voluntarily out of his free will and consent and without 

any duress and in his full capacity of understanding and sound health and sound 

disposing capacity is false and untenable because the Testator father was 

sufficiently old and was not of sound health and mind and / or full capacity of 

understanding and / or sound disposing capacity as wrongly stated in the WILL, 

because the beneficiary son Sri Sanjay Kumar Rathi completely influenced the 

Testator father to put the said unjust and inequitable WILL in his favour alone, 

illegally depriving his eldest brother, Sri Anup Kumar Rathi by perpetuating fraud, 

undue influence and duress.  

xii. That under the above facts and circumstances sated above under the dictum of 

the Indian Succession Act, no Testator can bequeath the entire movable and 

immovable property to any individual (male or female) by illegally depriving the 50 

% shareholder in the firm’s business and the immovable property under equity 
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and good conscience, hence the said purported WILL is not capable to ve 

Probated with the Copy of the Will annexed u/s 276 of the Indian Succession Act. 

xiii. That the WILL should be Probated as a whole and by not bequeathed any 

movable and immovable property to his own eldest son Sri Anup Kumar Rathi who 

has got admittedly 50% share in the partnership business under the name and 

style of M/S Shankarlal Sanjay Kumar along with his elder son Sri Sanjay Kumar 

Rathi and also 50% share in the immovable property of the said firm as 

categorically mentioned in the first paragraph of the purported WILL, for which it 

is clear and evident to the face of the record and WILL that the WLL is sham, 

unjust, inequitable and devoid of all canons of law, good conscience and justice. 

xiv. That under the law as per mandate of sec. 276 of Indian Succession Act the WILL 

should be Probated as the Whole, but in the instant case admittedly stating that 

his eldest son, Sri Anup Kumar Rathi has 50% share both in the Partnership firm 

business and in the firm’s immovable property, the Testator father had no legal or 

equitable disposal capacity only to his younger son Sanjay Kumar Rathi for ends of 

justice, equity and good conscience.  

xv. That even before granting Probate of the WILL, the beneficiary Executor got his 

name transferred in Dhansiri Tea Extate Banking Business and 50% shares, hence 

the same is illegal.’ 

xvi. That under the above facts and circumstances the Purported last WILL of the 

Testator cannot be Probated by the Hon’ble Court, the WILL being violated by 

fraud, undue influence, malafide and devoid of all canons of law and good 

conscience, which is the prime consideration for granting a Probate to the 

executor named and appointed in the WILL. 

 

The opposite party prayed not to grant the Probate. 

4. The following pleadings of the parties, the following issues are framed; 

1. Whether the present case/ suit is maintainable? 

2. Whether the petitioner is entitled to get probate of the WILL executed by 

Shankarlal Rathi on 17/10/2003? 



Page 9 of 13 
 

3. Whether the extent of interest in the properties described in the WILL can be 

determined in a proceeding for grant of probate? 

5. To substantiate his case, the petitioner examined himself and two witnesses. 

6. The opposite party examined himself and a witness.  

7. I have heard the arguments put forward by the learned Advocates for both the side. 

 

Discussions, decision and reasons thereof. 

 

ISSUE NO.1 

 

8. In Legal Heirs of Lt. Chauthmal Jalan & ors vs. Dindayal Jalan (reported in 2018 

(3) GLT 304) the Hon’ble Gauhati High Court observed as follows; 

“ 13. What therefore transpires from the principles laid down in the above authorities 

is that in a probate case, the primary burden of the propounder of a WILL is to prove 

that the Will was genuinely and properly executed and in order to discharge such 

burden, he or she has to establish by seducing evidence that- 

(i) The Will was signed by the testator/ testatrix 

(ii) At the relevant time the testator / testatrix was in a sound disposing state of 

mind 

(iii) The testator/ testatrix understood the nature and effect of the disposition. 

(iv) Testator/ testatrix put his/ her signature or thumb impression to the testament of 

his / her own free will. 

(v) Testator/ testatrix signed in presence of the witnesses, who attest the WILL. 

(vi) Attested witnesses put signature in presence of the testator/ testatrix. 

Once these requirement are satisfied, onus of the propounder is discharge. However, if 

it is found that execution of the WILL is shrouded by any suspicious circumstance, the 

burden of the plaintiff extends to dispelling or removing such suspicion, so that it can 

satisfy conscience of the Court that the Will was genuinely or properly executed. If 

allegations of fraud, undue influence, coercion are brought, burden to prove those facts 

lies with the defendant, who brings such allegations. ” 
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9. The petitioner has exhibited the WILL of his father as Exhibit- 1. He exhibited the 

signature of witness Sri ChandanBothra in the Will as Exhibit- 1(6) and Signature of 

witness Sri Kamal Kumar Sanchati in the Will as Exhibit- 1 (7). Both the witnesses of the 

WILL depose in the court as PW2 and PW3 respectively. Both said that they were 

present at the time of execution of the WILL by the testator Lt. SHankarlal Rathi. Both 

said that at the time of execution of the WILL Shankarlal Rathi was in sound health and 

in full consciousness. The opposite party during cross examination of the PW2 and PW3 

has not disputed the execution of the WILL by Lt. Shankarlal Rathi on 17.10 2003. In his 

evidence -in -affidavit the DW1 (opposite party) mentioned that in the last Will dated 

17th day of October, 2003 his father categorically bequeathed certain percentages of 

share of firm, movable immovable properties etc. In cross examination the DW1 

admitted the execution of Exhibit-1 by his father in presence of the witnesses, i.e the 

PW2 and PW3.  

The present petitioner for Probate filed on 18.06.2018. As per petitioner and the 

respondent, their father i.e the testator died on 29.12.2014. The petitioner prayed for 

necessary exemption if any delay is there in preferring the application for Probate. In 

the petition the petitioner has mentioned in the year 2016 on different dates he and his 

mother were in the hospital for treatment. It is also mentioned that in the year 2018 the 

petitioner underwent treatment. During cross examination the DW1 admitted regarding 

the treatment of the petitioner and their mother in the year 2015. For probate one 

should approach the court within three years of death of the testator. But in view of the 

explanation for delay by the petitioner and confirmed by the opposite party, the delay 

can be condoned. 

In view of the above it is held that the case/suit maintainable and decided 

accordingly. 

 ISSUE NO.3 

10. Before deciding the issue No.2, the issue No.3 needs to be discussed. It is settled matter 

that a Probate Court is only to see whether at the time of execution of the WILL the 

testator was of sound mind and the same is executed in accordance with law. It is 

already held that the WILL was duly executed and when the testator was in sound mind.  
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The opposite party has raised question regarding his share and the share of the 

testator in the properties described in the WILL. The opposite party has admitted the 

execution of the Exhibir-1 (WILL) by the testator. The fact of title of the parties cannot 

be gone through by this court.  

In Ka Riverretta Diengdoh vs Ka Trially Sara Rymbai and anr (reported 

in 2015 (5) GLT 453) the Hon’ble Gauhati High Court observed as follows; 

“( 16 ) The law laid down in Ishwardeo Narain Singh (supra) has been reiterated 

by the Apex Court in Chiranjilal Shrilal Goenka Vs. Jasjit Singh and Ors. reported in 

(1993)2 SCC 507, to the effect, that the only issue in a Probate proceeding is the 

genuineness and due execution of the Will. The Probate Court does no more than 

establish the factum of the Will and the legal character of the executor. It does not 

decide any question of title or of the existence of the property itself. The Apex Court 

further held that a decree passed by a Court without jurisdiction on the subject matter 

or on the grounds on which the decree made which goes to the root of its jurisdiction or 

lacks inherent jurisdiction is a coram non judice. A decree passed by such a Court is a 

nullity and is non est. Its invalidity can be set up whenever it is sought to be enforced or 

is acted upon as a foundation for a right, even at the stage of execution or in collateral 

proceedings. It has further been held that the defects of jurisdiction strikes at the very 

authority of the Court to pass decree which cannot be cured by consent or waiver of the 

party. ”  

In view of the above, it is held that the extent of interest in the properties 

described in the WILL cannot be determined in a proceeding for grant of probate. The 

issue is decided accordingly. 

 ISSUE No. 2 

11. In view of the discussion and decisions above, it is held that the petitioner is entitled for 

Probate of the Will executed on 17.10.2003 by Shankarlal Rathi. 
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ORDER 

 

12. Issue Probate of the Will dated 17.10.2003 of Late Shankarlal Rathi marked as Exhibit-1, 

in respect of the property which is fully described in the schedule of the petition, in 

favour of the petitioner, subject to deposit of requisite court fee along with indemnity 

bond.  

13. The original Will marked as Exhibit-1, be handed over to the Office of Hon’ble District & 

Sessions Judge, Sonitpur at Tezpur for keeping the same in safe custody.  

14. Prepare decree accordingly. 

 

Given under my hand and seal of this Court on this the 14th day of November, 2019. 

 

 

 

                                                                                              ( R. Baruah) 

           Addl District Judge(FTC), 
                                   Sonitpur,Tezpur. 
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A P P E N D I X 

 

 

Evidence of Plaintiff/Petitioner: 

 

1. Sri Sanjay Kr Rathi(PW1), 

2. Sri Chandan Bothra (PW2) & 

3. Sri Kamal Kumar Sancheti (PW3). 

 

Evidence of Respondent/OP : 

 

1.Sri Anup Kumar Rathi(DW1). 

 

Documents exhibited by the petitioner:  

 

1. Ext. 1 : The Last Will  of Sankarlal Rathi, 

2. Ext. 2 : The Death Certificate of Lt Sankarlal Rathi, 

3. Ext. 3 : The Jamanbandi, 

4. Ext. 4 : Medical certificate, 

5. Ext. 5 : the prescription relating to Discharge dated 31-05-2016 from Narayana 

Institute of Cardiac Sciences, 

6. Ext.6(1) & Ext. 6(2) : are the two medical papers relating to treatment for actue 

Prostatitis.  

Nothing exhibited by the Respondent/OP. 

                                                                                             ( R. Baruah) 

           Addl District Judge(FTC), 
                                   Sonitpur,Tezpur. 

 


