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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT 

CLAIMS TRIBUNAL SONITPUR AT TEZPUR 

 

Present : Sri R. Goswami., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No. 64 of 2019(D) 

        Mrs. Ganeswari Daimari, 

 Wife of Late Debakanta Daimari, 

 R/O Vill. Dagaon, 

 P.O.& P.S. Thelamara, 

 Dist. Sonitpur, Assam………………Claimant. 

 

  -Versus- 

 

     1. M/S R. C. Madan, 
 C/O Sri Rajeev Madan, 
 R/O of vill.  Missamari near Ganga Tanki, 
 P.S. Missamari, 
 Dist. Sonitpur, Assam, 

[(Owner of the vehicle No. AS-12AC/5459( Dumper)] 
 
 
     2.Sri RatanKarmakar( Driver) 
 S/O Sri Lakhiram Karmakar, 
 R/O Vill. Bherbheri 
 P.S. Missamari, 
 Dist. Sonitpur, Assam, 

[(Driver of the vehicle No. AS-12AC/5459( Dumper)] 
 
     3.  Cholamandalam M.S. General Insurance Co. Ltd., 
 Head Office Dare, House 2nd Floor, No.-2 N.S. Bose 
 Road, Chennai – 600001. 

[(Insurer of the vehicle No. AS-12AC/5459( Dumper)] 
………Opposite parties. 
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ADVOCATES APPEARED 

For the claimant   :-B.Kr. Basumatary, Advocate. 

For the O.P. No. 1& 2 :-B. Nath, Advocate. 

For the O.P. No. 3 :-K. Kr. Bordoloi, Advocate, 

 

Date of Argument   :-23-08-2021. 

Date of Judgment   :-02-09-2021. 

 

J U D G M E N T 

This is an application u/s 166 and 140 of M.V Act, 

1988 filed by one Mrs. Ganeswari Daimari,  hereinafter 

shall  be referred to as the claimant, praying for grant of 

compensation on account of death of her husband 

Debakanta Daimari in a motor vehicle accident. 

1. The case in brief is that on 10-05-2018 the husband 

of the claimant Debakanta Daimari was on his way to 

Naharbari Kacharigaon from his house at Dagaon on a 

bicycle. On the way Deba kanta Daimari, the husband of 

the claimant had been struck by a dumper bearing 

registration No.AS-12AC/5459 from behind the backside of 

his bicycle. Debakanta Daimari, the deceased husband of 

the claimant had been thrown off the seat of his bicycle on 

to the concrete road. As a result Debakanta Daimari, the 

deceased husband the claimant, had sustained injuries and 

succumbed to his injuries on the  way to GMCH, Guwahati 

where he was taken for treatment. Hence, this claim 

petition.  

2. O.P. No. 1 and 2 owner and driver respectively of the 

offending vehicle admitted to the husband of the claimant 



Page 3 of 13 
 

having died of injuries in a RTA on 10-05-2018 at 1-30 

P.M. on being hit by the Dumper bearing registration 

No.AS-12AC/5459.Answering O.Ps. also attributed  the 

cause of the RTA in which the husband of the claimant had 

died to rash and negligent manner the Dumper was being 

driven at the relevant point of time. The answering O.Ps. 

claimed Cholamandalam M.S. General Insurance Co. Ltd, 

being the insurer of the offending vehicle and is liable to 

indemnify the insured with regard to payment of 

compensation, if any, awarded to the third party claimant. 

Hence the answering O.Ps. claim to be absolved from 

being liable to pay the compensation awarded to the 

claimant.  

3. O.P. No. 3 the insurer Cholamandalam M.S. General 

Insurance Co. Ltd.the insurer of the offending vehicle in its 

written statement inter alia denied the contention raised by 

the claimant that the RTA in which the deceased husband 

of the claimant had sustained injuries had taken place due 

to negligence of the driver of the insured vehicle. The 

answering OP further contended that the case is liable to 

be dismissed for noncompliance of mandatory provisions 

under section 134(c) and section 158(6) of the Act by the 

owner/driver of the insured vehicle and the policestation 

where the criminal case following the RTA had been 

registered respectively, having not communicated to the 

insurer essential particulars with regard to the RTA. The 

answering O.P. further contended that since the driver of 

the offending vehicle did not possess a valid driving license 
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and the vehicle was being plied on the road without a valid 

route permit it reserves its right of defence available u/s- 

149(2)(b) of the Act. Thus payment of award money to the 

third party is subject to fulfillment of terms and conditions 

of the insurance policy and as such the answering O.P. 

claims to be exonerated from this case.  

4. Upon pleadings above following issues have been 

framed. 

I. Whether the deceased husband of the claimant, 

Debakanta Daimari had died in the RTA on 10-05-

2018 at about 1-30 P.M. due to rash and negligent  

manner the driver of the vehicle bearing 

registration No.AS-12AC/5459(Dumper) was 

driving his vehicle ? 

II. Whether the claimant is entitled to get any 

compensation as prayed for? If so, from whom 

and to what extent?  

5. I have heard argument advanced by Learned Counsel 

on both sides. I have also perused the documents available 

on record. 

 Issue No. 1   

6. PW-1 Ganeswari Daimari wife of the deceased 

Debakanta Daimari deposed that her husband on his way 

from his house at Dagaon to Naharbari Kacharigaon at 

about 1-30 P.M. on 10-05-2018 had been hit by a Dumper 

bearing registration No.AS-12AC/5459. According to PW-1 
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her husband succumbed to his injuries sustained in the 

RTA. PW-1 in her deposition claimed her husband being a 

pensioner drawing Rs. 16,950/- per month in pension on 

the day of the alleged occurrence and she along with her 

daughter and two unemployed sons being dependent on 

the income of her husband. PW-1 claims Rs. 7,40,000/- in 

compensation. In course of her evidence the claimant 

exhibited following relevant documents in support of her 

claim. Ext. 1 and 2 are medical documents. Ext. 3 is the 

certified copy of the FIR lodged by Jogeswar Daimari at 

Thelamara P.S. on 14-05-2018. Ext. 4 is the Accident 

Information Report. Ext. 5 is the Bank Statement with 

regard to monthly pension drawn by deceased Debakanta 

Daimari. Ext. 6 is the Death Certificate of deceased 

Debakanta Daimari.  

7. In her cross-examination CW-1 admitted not being 

aware as to how her husband had died in the RTA. CW-1 

claimed both her sons and daughter, presently living with 

her, being dependent on their deceased father. CW-1 

admitted drawing family pension  of Rs. 15,000/- after the 

death of her husband. CW-1 denied the suggestion that   

there had been no loss of dependency due to death of her 

husband.  

8. CW-2 Anupam Daimari an eye-witness claimed 

having seen his father riding his bicycle  on the road from 

the house he was working as assistant to a Mason and 

suddenly CW-1  had seen a Dumper striking the bicycle his 

father was riding at the relevant point of time from behind 
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the back of the said bicycle his father was riding. CW-2 

further claimed to have seen his father falling down from 

his bicycle and had seen injuries on the body of his father. 

He along with his brother Jogeswar Daimai had shifted 

their father to TMCH and from TMCH they had taken their 

father to GMCH on being referred by TMCH. On the way to 

GMCH their father finally succumbed to his injuries.  

9. In his cross-examination CW-2 reiterated to having 

seen a Yellow Dumper trailing his father riding his bicycle 

and striking the said bicycle from behind its back. CW-2 

denied the suggestion that he had not seen the alleged 

occurrence.  

10. It is evident from the evidence adduced by the 

claimant that CW-2 had seen a dumper, a construction 

materials carrying truck hitting the bicycle his father was 

riding from behind its back. Ext-4 accident information 

report in form 54 supports the claim of CW-2, the eye 

witness who withstood the rigor of the cross examination 

by the respondent. The ext-3 (1) written FIR in respect of 

the RTA in which deceased husband of the claimant had 

died is an added impetus to the claim of the CW-1 being 

probable.  

11. It has been held in Savita V Rajasthan SRTC as 

reported in (2020)SCC 486 by Supreme Court that in a 

MAC case approach in examining the evidence in accident 

claim cases is not to find fault with non examination of 

some “best” eye witnesses in the case, but to analyze the 
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evidence already on record to ascertain whether that is 

sufficient to answer the matters in issue on the touch stone 

of preponderance of probability.  

12. In 2009 ACJ 287, National Insurance Company 

Limited Vs. Pushpa Rana wherein it was held that in case 

the petitioner files the certified copy of the criminal record 

or the criminal record showing the completion of the 

investigation by the police or the issuance of charge sheet 

under section 279/304 A IPC or the certified copy of the 

FIR or in addition the recovery memo and the mechanical 

inspection report of the offending vehicle, these documents 

are sufficient proof to reach to the conclusion that the 

driver was negligent. 

13. The ld advocate for the insurer though attributed the 

cause of the RTA in which the claimant’s husband died to 

negligence of the deceased but contributory negligence 

when asserted has to be proved but no evidence was 

adduced by the respondent in this regard. So with his 

argument with regard to GDE entry having been registered 

after five days and FIR having been lodged four days after 

the alleged occurrence bringing a shadow of doubt as to 

happening of the alleged occurrence is again not supported 

by evidence adduced by respondent and as such the 

argument of the ld counsel is not worth being considered 

on these issues. 

14. Therefore, in the light of the evidence of CW-2 as 

well as documents relating to criminal case, the FIR, AIR, 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
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and the standard of proof to be adhered to as per legal 

proposition in the decisions cited above, it can be held that 

the claimant has been able to establish that her deceased 

husband Deba Kanta Daimari had died due to injuries 

sustained in the RTA on 10/5/2018 due to negligence of 

the driver of the Dumper bearing registration No.AS-

12AC/5459Hence, issue No. 1 is decided in favour of the 

claimant. 

Issue No. 2  

15. Ext-4 Accident Information Report reveals that the 

offending vehicle bearing No.AS-12AC/5459was insured 

with Chola Mandalam MS General Insurance Co. Ltd. vide 

policy No.3379/01466738/000/01 and insurance cover had 

been in force till 26-6-2018. The accident occurred on 10-

5-2018 at around 1-30pm well within the subsistence of 

the insurance cover of the offending vehicle. So, 

O.P.No.2,Chola Mandalam MS General Insurance Co. Ltd. is 

liable to indemnify the insured with regard to payment of 

compensation to the third party in absence of any evidence 

adduced in defence with regard to violation of specific 

conditions of policy by the insured. 

16. According to the claimant, Ganeswari Daimari her 

husband was a pensioner, having retired from his service 

with MES, drawing Rs.16950/- per month. The claimant in 

support of her claim had exhibited the certified copy of 

pension slip issued by SBI, ext-5 showing the deceased 

drawing Rs.16, 950/-in the month of May. I am inclined to 
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accept the monthly income of the deceased as shown in 

ext-5 as Rs.16950 since no deduction except on the head 

of payment of income tax is to be considered and the 

deceased was not a income tax payee. The ext-1 death 

certificate issued by Tezpur Medical College Hospital 

reveals that Debakanta Daimari, the deceased husband of 

the claimant on 10/5/2018, the day he had died in the RTA 

was 65 years old. The ext-1 has not been disputed. The 

evidence shows that the deceased at the time of his death 

had left behind his wife, the present claimant, one 

daughter and two sons and all of them were dependent on 

the income of their father for their sustenance.  

17. Benefit of compensation on the head of future 

prospect in case of death on conventional head as 

contemplated in National Insurance Co. Ltd. Vs Pranay 

Sethi and Ors. reported in SLP (Civil) No. 25590 of 2014is 

applicable for deceased victims of RTA  up to  60 years. 

Ext-1 death certificate reflects the age of the deceased 

victim as 65 years on the day of his death. Being a 

pensioner before his death leaves little scope for future 

prospect. 

18.      However in National Insurance Co. Ltd. Vs- Pranay 

Shethi & Ors. the constitution bench judgment, Hon’ble 

Supreme Court has fixed reasonable figures on following  

conventional heads; Rs.15,000/- each for  funeral expenses 

and loss of estate and Rs.40,000/- loss of consortium. The 

subsequent three judgebench judgment in Magna General 

Insurance Co Ltd V Nanu Ram in the light of Pranay Sethi& 
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others has been specific and contemplated payment 

compensation of Rs. 40,000/- to spouse for loss of spousal 

consortium, Rs.30,000/- for loss of parental consortium to 

children and Rs.30,000/- for filial consortium for parents of 

the deceased. 

19. So  compensation to be awarded on different heads 

is calculated as follows :- 

A) Annual income of the deceased comes to

 =Rs.16,950/-X 12      = Rs. 2,03,400/- 

B) After deducting 1/4th of the annual income of the 

deceased on personal expenses, the amount 

comes to  =Rs. 1,52,550/- 

C)  Multiplied with multiplier of 7 as per SarlaVerma 

case, the deceased being 65 years on the day he 

died, the compensation on the head of loss of 

dependency  comes to Rs. 1,52,550 X 7  

      =Rs.10,67,850/- 

D) Funeral expenses    =Rs.15,000/- 

E) Loss of estate    =Rs15,000/-. 

F) Loss of spousal consortium to the wife  

      = Rs.40,000/-. 

G) Loss of parental consortium of Rs.30,000/-each to 

two sons and one daughter = Rs.90,000/ 

  

 TOTAL   =Rs.12,27,850/-

(Rupees twelve lakhs twenty seven thousand eight 

hundred and fifty) only.  

20. Hence, issue No. 2 is decided accordingly.   
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O R D E R 
 

 In the result, the claim petition is allowed, awarding 

Rs.12,27,850 /-(Rupees twelve lakhs twenty seven 

thousand eight hundred and fifty)  only with 6% 

interest from the date of filing 3/9/2019  to be paid 

by O.P. No. 3 Cholamandalam MS General Insurance Co. 

Ltd. to the claimant Ganeswari Daimari within a period of 

30 days from the receipt of copies of judgment and order.  

Due to pandemic covid-19 the physical hearing of cases 

had come to a standstill during first wave w.e.f 6/4/2020 to 

16/10/2020 and during second wave w.e.f.23/4/2021 to 

8/7/2021 and as such the interest on the total 

compensation awarded stands waived during this period.  

   The amount of compensation awarded to 

be deposited into the Bank Account of MACT, Sonitpur, 

Tezpur through NEFT or otherwise by O.P. No. 2 

Cholamandalam MS General Insurance Co. Ltd. The 

claimant is directed to furnish her bank account details  to 

MACT, Sonitpur Tezpur for facilitating smooth transfer of 

the award money with interest in to her account by the 

tribunal. Copies of judgment and relevant orders be 

communicated to the OP-2 immediately for payment. 
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Given under my hand and seal on this 2nd day of 

September, 2021. 

 

Dictated and corrected by me 
 
 
              (R. Goswami)  
                Member,                  Member, 
Motor Accident Claims Tribunal,            Motor Accident Claims Tribunal, 
          Sonitpur, Tezpur.           Sonitpur, Tezpur. 
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A N N E X U R E 
 
1.Witness of the Claimant: 
 

(i) Smti. Guneswar Daimari. 
(ii) Sri Anupam Daimari. 
 

2. Witness of the Defence: 
 
  None. 
 
3.Claimant’s Exhibits: 
 
  Ext. Medical Certificate. 

  Ext. 2 P.M. Report. 

 Ext. 2(1) to 2(3) are the signature of Dr. Putul  

 Mahanta of TMCH. 

  Ext. 3 FIR. 

  Ext. 4 Accident Information Report (Form 54). 

 Ext. 4(1) and 4(2) are the signature of O/C S.K.  

 Bhuyan, of Thelamara  P.S. 

  Ext. 5 Bank Statement for the month of 2018. 

  Ext. 6 Death Certificate.  

4.        Exhibits of the defence- 

 None. 

 

 
            (R. Goswami) 
       Member 
       MACT,Sonitpur, Tezpur. 


