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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT 

CLAIMS TRIBUNAL, SONITPUR AT TEZPUR 

 

Present : Sri R. Goswami., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No.14 of 2020(D) 

1. Musstt. Salima Khatun, 

Wife of Late  Suban Ali, 

 

2. Musstt. Sahar Banu, 

W/O Late Abdul Rahman, 

 

3. Md. Junaid Akhtar, 

Son of Late Suban Ali, 

 

4. Miss Nur Suhana, 

D/O Late Suban Ali, 

 

5. Miss Nur Sahmim Khatun, 

D/O Late Suban Ali, 

 

All are resident of  

Vill. Kamar Chuburi 

 P.O. & P.S. Thelamara, 

 Dist. Sonitpur, Assam, 

( Claimant No. 3, 4 and 5 are minor, they are 

represented by claimant No. 1)………………Claimants. 

 

  -Versus- 

 

     1. Md. Ainul Haque, 

Son of Ahmod Ali, 
 R/O vill. Korokani, 
 P.O. Napam, 
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 P.S. Tezpur, 
 Dist. Sonitpur, Assam, 
 (Owner of the vehicle AS-12AC/2745( Bolero Pickup),  
 
   2. Md. Rajek Ali, 
 Son of Kasum Ali, 
 Vill. Kamar Chuburi, 
 P.O. Thelamara 
 P.S. Thelamara 

Dist. Sonitpur, Assam, 
Owner cum rider of the vehicle AS-12X/1345             
(M/cycle Pulsar 150), 

 
    3. Md. Suraj Ali, 

Son of Late Mirjafar Ali, 
Vill. Dekraijan, 
P.O. Napam, 
P.S. Tezpur, 
Dist. Sonitpur, Assam, 
(Driver of the vehicle AS-12AC/2745 ( Bolero Pickup)  

 
   4. The Branch Manager, 
 National Insurance Co. Ltd. 
 Tezpur Branch Office, 
 Main Road, Tezpur, 
 P.O. & P.S. Tezpur, 
 Dist. Sonitpur, Assam. 

(Insurer of the vehicle AS-12AC/2745( Bolero Pickup)  
 

5. The Branch Manager, 
The Oriental Insurance Co. Ltd., 
Tezpur Branch Office, 
Himatsingka Bluilding, N.T. Road, Tezpur, 
P.O. & P.S. Tezpur, 
Dist. Sonitpur, Assam, 
Insurer of the vehicleAS-12X/1345 
( M/cycle Pulsar 150),………Opposite parties. 
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ADVOCATES APPEARED 

For the claimant   :- Nazrul Islam, Advocate, 

For the O.P. No.  1&3  :- P. Banu, Advocate, 

For the O.P. No. 2 :- Ex-parte. 

For the O.P. No. 4 :-P. Kakoty, Advocate, 

For the O.P. No.5  :-A.K. Paul, Advocate. 

 

Date of Argument  :- 06-01-2022. 

Date of Judgment  :- 29-01-2022. 

 

J U D G M E N T 

 

 This is an application u/s 166 of M.V Act, 1988 filed 

by one Musstt. Salima Khatun claimant No.1 praying for 

grant of compensation on account of death of her husband 

in a RTA.   

1. The case in brief is that on 29-10-2019 at about 11-

00 A.M. Suban Ali, the deceased husband of claimant No. 1 

was on his way to Tezpur, riding pillion on a motorcycle 

bearing registration No. AS-12X/1345 on the left side NH-

15. On the way at Kowmari Centre the alleged offending 

vehicle bearing registration No. AS-12AC/2745 coming up 

from the opposite direction had collided head on with the 

two wheeler deceased husband of the claimant No. 1 was 

riding pillion. Two persons namely Asadul Islam, Rupa 

Newar alias Rupawati Newar standing by the side of the 

road had also sustained injuries in the said RTA. Suban Ali 

and Asadul Islam succumbed to their injuries at the 

Hospital. Hence, this claim for award of compensation on 

account of death of Suban Ali.  



Page 4 of 16 
 

2. The case proceeded ex-parte against O.P. No. 2 

owner cum rider of motorcycle bearing registration No. AS-

12X/1345, pulsar 150.  

3. O.P. No. 1 the owner of the alleged offending vehicle 

bearing registration No.AS-12AC/2745 (Bolero pickup van) 

inter-alia denied the contention raised by the claimant 

No.1. According to answering O.P. his vehicle, bearing 

registration No.AS-12AC/2745 (Bolero pickup) van had 

been insured with National Insurance Co.Ltd and the 

insurance coverage had been valid upto 24-03-2020. The 

answering OP claims that having not violated any policy 

conditions, insurer is liable to indemnify the answering OP 

with regard to payment of compensation to the third party. 

4. O.P. No. 4 National Insurance Co. Ltd, the insurer of 

the offending vehicle in its written statement contended 

that Thelamara P.S. GDE 528 and 535 dated 29-10-2019 

though reflect one Rajek Ali as riding the two wheeler AS-

12X/1345 (Pulsar 150) involved in the RTA on 29-10-2019 

but no injury report in respect of Rajek Ali has been 

submitted with the charge sheet. The record at TMCH, 

where the injured persons had been shifted, has no 

mention of Rajek Ali receiving treatment there. According 

to answering OP deceased Suban Ali was riding the two 

wheeler involved in the alleged RTA and Ashadul Islam was 

a pillion rider. The said two wheeler after having struck a 

pedestrian by name of Rupa Newar had fallen down in the 

middle of the road and in the suddenness of the event the 

upcoming Bolero pickup van owned by the O.P. No. 1 
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happened to strike all three of them on the road. Thus 

according to answering OP the present claim is concocted 

with the primary object of claiming compensation. Further 

the answering O.P. claimed that the driver of the offending 

vehicle did not possess a valid driving license and as such 

the answering O.P. reserves its right of defence available 

u/s- 149(2) (a) (ii) of the Act and intends to adduce 

evidence to prove its claim. Hence in the premise the 

answering OP prays for dismissal of the case. 

5.   O.P. No. 5 Oriental Insurance Co. Ltd. the insurer of 

the two wheeler bearing registration No. AS-12X/1345, 

pulsar 150 contended that there is no cause of action 

against the answering O.P as there is no plea of rash and 

negligent driving against the person riding the insured two 

wheeler involved in the RTA and as such prays for 

exoneration from the case.  

6. Upon pleadings above following issues have been 

framed. 

I. Whether the deceased husband of the claimant 

No. 1  had died on 29-10-2019 at about 11-00 

A.M.in a RTA that had been caused due to rash 

and negligent driving by the  driver of the vehicle 

bearing registration No.AS-12AC/2745 (Bolero 

Pickup van) and of the person riding the two 

wheeler bearing registration No. AS-12X/1345 

(Pulsar 150)? 
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II. Whether the claimant is/are entitled to get any 

compensation as prayed for? If so, from whom 

and to what extent?  

7. I have heard argument by Learned Counsels on both 

sides. I have also perused the documents available on 

record. 

 Issue No. 1 

8. The evidence of CW-1 Musstt Salima Khatun suggest 

that she is claiming compensation of Rs. 40,00,000/- on 

account of death of her husband Suban Ali in a RTA. The 

circumstances discussed in the evidence of the CW-1 

further suggest that on 29-10-2019 at about 11-00 A.M her 

husband left the house on a motorcycle riding pillion. Later 

she had been informed by one Ikramul Haque that the 

motor cycle on which her husband had left home had 

collided head on with a Bolero pick-up Van at Kowmari 

Centre on NH-15. Her husband Suban Ali and one Asadul 

Islam succumbed to their injuries sustained in the accident. 

According to CW-1 her deceased husband has left behind 

three minor children and his old mother apart from CW-1, 

his wife. The whole family was dependent on the income of 

her husband. 

9. CW-1 in the course of her evidence exhibited 

following documents:Ext-1 is the Accident Information 

Report. Ext-2 is the P.M. report. Ext-3 is the FIR. Ext-4 to 

ext-7 are seizure lists and MVI reports in respect of both 
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vehicles as ext. Ext-8 is the charge.Ext. 9 to 11 are birth 

certificates of 3 minor children of the claimant No.1.  

10. In her cross-examination CW-1 admitted to Rajek Ali, 

a friend of her husband, being the owner of the motor 

cycle her husband had been a pillion rider on the day of 

the alleged occurrence. CW-1 claimed Rajek Ali riding the 

motorcycle involved in the RTA. CW-1 denied the 

suggestion that her deceased husband had been the rider 

of the motorcycle involved in the RTA. CW-1 denied the 

suggestion that Rajek Ali had not sustained any injury. CW-

1 admitted to have lodged the FIR 11 days after the 

accident and also admitted to not having related the name 

of the rider of the motor cycle in the FIR. CW-1 denied the 

suggestion that the RTA in which her husband had died 

resulted from the contributory negligence of drivers of both 

vehicles and as such the compensation awarded to be paid 

by insurers of both vehicles. 

11. In her cross examination by OP-5 CW-1 claimed 

being aware about the driver of the alleged offending 

Bolero pick up van having been charge sheeted in the 

criminal case. CW-1 denied the suggestion that the motor 

cycle belonging to OP Rajek Ali was not involved in the 

RTA in which her husband had died.    

12.    Circumstances discussed in the evidence of CW-2 

Md. Ikramal Haque an eye witness suggest that on 29-10-

2019 at about 11 AM on his way back home in a cruiser 

passenger vehicle from TMCH, he saw  a Bolero pick up 
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van bearing registration No.AS-12-AC-2745, immediately 

after overtaking the cruiser he was travelling in, coming 

into a head on collision with a two wheeler bearing 

registration No.S-12-X-1345 and then saw the same four 

wheeler striking at two pedestrians, Ashadul Islam and 

Rupa Newar @ Rupawati Newar by the side of the road. 

According to CW-2 Two injured namely Suban Ali and 

Ashadul succumbed to their injuries sustained in the RTA 

at the hospital and the third injured, Rupa Newar survived 

her injuries. CW-2 held rash and negligent driving by  

driver of the Bolero pick-up van being the sole cause of the 

RTA. 

13.   In cross examination CW-2 denied the suggestion 

that deceased Subhan Ali was riding the two wheeler 

belonging to Rajek Ali on the day of the alleged 

occurrence. According to CW-2 four persons namely Rajek 

Ali, Subhan Ali, Asadul Islam and a Nepali lady had 

sustained injuries in the RTA. CW-1 admitted to ext-6 MVI 

report in respect of the motorcycle involved in the RTA 

being silent with regard to any damage recorded during 

inspection by the MVI. CW-1 denied the suggestion that 

the motor cycle belonging to Rajek Ali was not involved in 

the RTA. CW-1 denied the suggestion that deceased Suban 

Ali was riding the motorcycle and the deceased Asadul was 

riding pillion on the said motorcycle involved in the RTA. 

14. Coming to deciding the issue of negligence I am 

being guided by the decision in  2009 ACJ 287, National 

Insurance Company Limited Vs. Pushpa Rana wherein it 
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was held that in case the petitioner files the certified copy 

of the criminal record or the criminal record showing the 

completion of the investigation by the police or the 

issuance of charge sheet under section 279/304 A IPC or 

the certified copy of the FIR or in addition the recovery 

memo and the mechanical inspection report of the 

offending vehicle, these documents are sufficient proof to 

reach to the conclusion that the driver was negligent. 

15. The O.P. No. 4 National Insurance Co. Ltd., insurer of 

the offending four wheeler has not disputed the 

involvement of the Bolero pickup van, insured with O.P. 

No.4 in the RTA in which the husband of the claimant had 

died. The O.P. No. 4 has not adduced any evidence in 

support of the circumstances related to by it in its written 

statement with regard to cause of the RTA. Considering 

the case is to be proved on the touch stone of 

preponderance of probability I am inclined to rely upon the 

evidence of CW-1, the claimant and CW-2, an eye-witness 

as OP No. 4 had the chance to cross examine CW-2, an 

eye witness. The cross-examination failed to weaken the 

evidentiary value of the eye-witness CW-2.   

16. Coming to the present case the ld counsel for the 

claimant in the course of his argument submitted that  the 

certified copy of the FIR that had been lodged at 

Thelamara P.S. on 10-11-2019 and produced in evidence 

as ext-3, the AIR in form 54, ext-1, certified copy of the 

charge sheet ext-8 produced in evidence by the claimant 

clearly indicate that it was the complicity of the  driver of 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
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the alleged offending vehicle Bolero pickup van bearing 

registration No.AS-12AC/2745 that had been the sole cause 

of the RTA on 29-10-2019.  

17. I am inclined to agree with the ld counsel for the 

claimant as the evidence of CW-2, an eye witness also 

suggest that the RTA had though resulted from head on 

collision between the two wheeler and the Bolero pickup 

van but it was the complicity of the driver of the Bolero 

pickup van being the sole cause of the RTA in which 

claimant’s husband had died. Since the opposite party has 

not adduced the evidence of the concerned MVI to prove 

ext-6 report, mere argument on the alleged suggestion to 

CW-2 that the two wheeler shown in ext-6 not being the 

two wheeler involved in the RTA is not sufficient to support 

the contention that the present claim being a false claim. 

18.  Thus in the light of the discussion of evidence above in 

its entirety the claimant has been able to establish on the 

touch stone of preponderance of probability that the RTA 

in which the husband of the claimant Suban Ali had died 

had resulted due to complicity of the driver of the Bolero 

pick up Van bearing registration No.AS-12-AC-2745. 

Issue No. 2  

 19. The evidence relating to the issue whether the 

offending vehicle Bolero pick up Van bearing registration 

No.AS-12-AC-2745 on the date of the alleged occurrence 

had an insurance cover or not indicate that the offending 

vehicle as per ext-1, AIR in form 54, had been insured with 
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National Insurance Co.Ltd and the coverage had been valid 

upto 24-3-2020 thus covering date of occurrence on 

29/10/2019. Considering no evidence had been adduced 

by the OP-4 to prove violation of specific conditions of 

policy by the insured alleged in its written statement, the 

OP-4 being the insurer of the offending vehicle is liable to 

indemnify the insured with regard to payment of the 

compensation if any awarded to the claimant.  

20.  Coming to the payment of compensation in case of 

death the first and foremost requirement is the age of the 

deceased. The claimant has not adduced any evidence with 

regard to age of her deceased husband except verbal 

declaration of CW-1 that her deceased husband was 33 

years old on the day of the alleged occurrence.  As per the 

ext-2, PM report the age of the deceased on 29/10/2019 

was 33 years. In absence of any proof of age of the 

deceased Iam inclined to accept the age of the deceased 

reflected on the PM report as plausible for calculation of 

compensation on the head of loss of dependency. The 

claimant has also failed to adduce any certificate of 

employment of the deceased and the salary drawn. The 

evidence on record is confined to verbal declaration of the 

deceased being a mason by profession. As income 

certificate issued by competent authority or for that matter 

ITRs for the current financial year and previous two years 

are not available on record in evidence, the tribunal is 

inclined to hold the monthly income of the deceased on the 

basis of the minimum rates of wages paid to unskilled 
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labourers of the State of Assam. As per labour welfare 

department Govt. of Assam notification dated 18/8/2021, 

the present minimum rates of wages of the State of 

unskilled worker made effective w.e.f. 1/6/2021 is 

Rs.8,946.30/- inclusive of variable dearness allowance. 

Thus the monthly income of the deceased if pegged at 

Rs.8,000/- per month in the year 2019 same appears 

plausible. 

21. In the recent case of National Insurance Co. Ltd. Vs 

Pranay Sethi and Ors. it was observed that while 

determining the income  of  the deceased in case of self 

employed or on a fixed salary an addition of 40% of the 

established income should be the warrant where the 

deceased was below the age of 40 years. An addition of 

25% where the deceased was between the age of 40 to 50 

years and 10% where the deceased was between the ages 

50 to 60 years should be regarded as the necessary 

method of computation.  

22. In the case in hand, the age of the deceased was 33 

years when the accident took place. So 40% should be 

added to his established income of Rs.8,000/-.Hence, 

monthly income of the deceased is considered as 

Rs.8,000/- + Rs.3,200/- = Rs.11,200/-. 

23. As per the case of Sarla Verma -vs.- DTC,[AIR 

2009(6) SC 121] the applicable multiplier being 16 as the 

deceased was 33 years on the day of the alleged 

occurrence. 
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24. In the instant case, the deceased was married with 

wife, three minor children and an old mother living the 

present claimant and all of them were dependent on the 

deceased’s income. Therefore 1/4th of the established 

income is to be deducted with a presumption that had the 

deceased been alive, he could have spent 1/4th for his 

personal and living expenses.  

25. In the constitution bench judgment(National 

Insurance Co. Ltd. Vs- Pranay Shethi &Ors) the Hon’ble 

Supreme Court has fixed  compensation in case of death 

reasonable figures on  conventional heads namely- Loss of 

estate, consortium  and   Funeral expenses at Rs. 15,000/-, 

Rs.40,000/- and Rs. 15,000/- respectively. Subsequently 

our Apex court in athreejudgebench in Magma General 

Insurance Co. Ltd. Vs. Nanuram alias Chururam as 

reported in (2018)18 SCC 130 had contemplated 

compensation  parental consortium, spousal consortium 

and filial consortium for loss of parent, spouse and children 

respectively. 

26. So, in view of the aforesaid discussion, in the instant 

case, the computation of compensation is awarded as 

follows :- 

A) Annual income of the deceased Rs.11,200/-X 12      

      = Rs.1,34,400/-. 

B) After deducting 1/4th of the annual income of the 

deceased, amount comes to  = Rs.1,00,800/-. 

C) After multiplied with multiplier, amount comes to 

  Rs. 1,00,800/-X 16 = Rs. 16,12,800/- 
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D) Funeral expenses    =Rs.    15,000/- 

E) Loss of estate    =Rs.    15,000/- 

F) Loss of spousal consortium  =Rs.    40,000/- 

G) Loss of parental consortium to three minor 

children @ Rs.30000/- each and Rs.30,000/- to old mother 

towards loss of filial consortium.  

      TOTAL          =Rs. 18,02,800/- 

(Rupees eighteen lakhs two thousand eight 

hundred) only.  

27. Hence, issue No. 2 is decided accordingly.   

 
 

O R D E R 
 
In the result, the claim petition is allowed, awarding 

Rs.18,02,800/- (Rupees eighteen lakhs two 

thousand eight hundred) only. O.P. No. 4 i.e. National 

Insurance Co. Ltd. insurer of the offending Bolero pickup 

van bearing registration No.AS-12AC/2745 is directed to 

make payment of the aforesaid amount with interest 

thereon @ 6 % per annum from the date of filing of the 

case  i.e. on 22-04-2020 till full and final realization within 

a period of 30(thirty) days from the date of receipt of order 

into the Bank Account of the MACT, Sonitpur, Tezpur.  

The compensation awarded shall be  apportioned as 

follows; 

30% of the awarded compensation with interest to 

be released in favour of the claimant No. 1, the wife of the 

deceased. 60% of awarded compensation ( 20% for each 

of three children) of the deceased, claimants No. 3 to 5 
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with interest to be deposited in the FDR in their favour till 

attainment of their majority in any post office/nationalized 

bank/scheduled bank of the choice of the minor guardian. 

10% of the awarded compensation with interest to be 

released in favour claimant No. 2, the mother of the 

deceased. The minor guardian will be at liberty to withdraw 

the periodical interest on the fixed deposit in favour of the 

minor claimants 3 to 5.  

Given under my hand and seal on this 29th day 

January, 2022. 

 
Dictated and corrected by me 
 
 
 
          ( R.Goswami. ) 
   Member,               Member, 
Motor Accident Claims Tribunal,       Motor Accident Claims Tribunal, 
       Sonitpur, Tezpur.       Sonitpur, Tezpur. 
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A N N E X U R E 
 

 
1. Witness of the Claimant: 
 

(i) Musstt. Salima Khatun. 
(ii) Md. Ikramul Haque. 
 

2.  Witness of the Defence: 
 
  None. 
 
3. Claimant’s Exhibits: 
 
  Ext. 1 Accident Information Report (Form 54). 

  Ext. 2 P.M. Report. 

  Ext. 3 FIR 

  Ext. 5 seizure list. 

  Ext. 6 and 7 are MVI reports. 

  Ext. 8 charge sheet. 

  Ext. 9 to 11 are birth certificates.  

 Exhibits of the defence. 

  None. 
 
 
       (R. Goswami ) 

            Member 
            MACT, Sonitpur, 

 


