
Page 1 of 16 
 

IN THE COURT OF THE MEMBER, MOTOR ACCIDENT 

CLAIMS TRIBUNAL, SONITPUR AT TEZPUR 

 
Present : Sri R. Goswami, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC Case No.121 of 2019(I) 

  

1. Sri Abhijit Nath, 

Son of Late Digombar Prasad Nath, 

 R/O vill. Bamunbari, 

 P.O. Salaguri, 

P.S. Jamuguri 

 Dist. Sonitpur, Assam…………….claimant. 

 

                                 -Versus- 

    1. Sri Hareswar Nath, 

 S/O Late Thaneswar Nath, 

 R/O Vill.  Jamidari Chuk, 

 P.O. Nondikeswar, 

 P.S. Jamuguri 

 Dist- Sonitpur, Assam, 

 (Owner of the vehicle No. AS-12L/2161) 

 

2. Md. Anowar Hussain, 

Son of Late Abdul MannanTalukdar, 

R/O Vill. Tengabasti, 

P.O. Itakhola, 

P.S. Jamuguri, 

Dist. Sonitpur, Assam, 

 (Driver of the vehicle No. AS-12L/2161) 

 

3. Sri Dharmendra Nath, 

Son of Late Digombar Prasad Nath, 

Vill. Bamunbari, 
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P.O. Salaguri, 

P.S. Jamuguri 

Dist. Sonitpur, Assam, 

(Owner of riding motorcycle bearing registration 

No.AS-12M/8976) 

 

4. The New India Assurance Co Ltd. 

Tezpur Branch, Sonitpur, Assam, 

Insurer of the offending vehicle No. AS-12L/2161 and 

insurer of the riding motor cycle No.AS-

12M/8976).............Opp. Parties. 

 

ADVOCATES APPEARED 

For the claimant   :- R. Baruah, Advocate. 

For the O.P. No. 1&2  :- L. Satnami, Advocate.   

For the O.P. No. 3 :- K. Deka, Advocate. 

For the O.P. No. 4 :- P. Setthi, Advocate.  

 

Date of Argument  :-04-02-2022. 

Date of Judgment  :-18-02-2022. 

 

 

  J U D G M E N T 

 

This is an application u/s 166 of M.V Act, 1988 filed 

by one Sri Abhijit Nath, hereinafter shall  be referred to  

the claimant, praying for grant of compensation on account 

of injuries sustained by him in a motor vehicle accident. 

1.   The case in brief is that on 19-05-2019 at about 7-00 

P.M. the claimant was on his way from Kusumtola to 

Jamuguri Centre on a motorbike bearing registration No. 

AS-12M/8976. On the way alleged offending vehicle 

bearing registration No. AS-12L/2161 trailing the 
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motorcycle the claimant was riding at the relevant point of 

time, had hit it from behind its back. The claimant had 

sustained multiple grievous injuries all over his body. 

Immediately the injured was taken to NJPHC at Jamuguri 

for first aid and thereafter he was admitted in to EMM 

Hospital, Tezpur. The claimant has claimed a sum of 

Rs.10,00,000/-as compensation.  

2. O.P. No.1 and O.P.No.-2, the owner and driver 

respectively of the alleged offending vehicle in their written 

statement denied that the RTA, in which the claimant 

claimed to have sustained injuries, had occurred due to 

negligence of the driver of the vehicle bearing registration 

No.AS-12 L/2161. Answering OP-1 admitted to OP-2 being 

the driver of the offending vehicle on the day of the 

alleged occurrence and had a valid driving license at the 

relevant point of time. The answering OP-1 claimed his 

vehicle insured with New India Assurance Company Ltd, 

Tezpur Branch with a valid insurance cover on the day of 

the alleged occurrence. Thus compensation, if any, payable 

to the claimant is payable by the insurer of the alleged 

offending vehicle subject to proof of negligence of the OP-

2, the driver. Answering Ops thus pray for dismissal of the 

case. 

3. O.P. No. 3 the owner of the motor cycle bearing 

registration No. AS-12M/8976 in his written statement 

claimed that his two wheeler was insured with New India 

Assurance Co. Ltd, Tezpur Branch on the day of the 

alleged occurrence. The answering O.P. claimed that the 
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RTA in which the rider of his two wheeler had sustained 

injuries had occurred due to rash and negligent driving by 

the driver of the alleged offending vehicle. Thus answering 

O.P. prays for dismissal of the claim. 

4. O.P-4, New India Assurance Co. Ltd. the insurer of 

the alleged offending vehicle no. AS-12L/2161 (Indigo car) 

in its written statement inter alia denied that the RTA in 

which the injured Abhijit Nath had sustained injuries 

resulted from the negligence of the driver of the alleged 

offending vehicle. The answering O.P further contended 

about the present claim petition not being maintainable in 

law for failure of the owner/driver of the insured vehicle to 

communicate the information with regard to the date, time 

and place of RTA, the name of the driver, particulars of his 

driving license, particulars of persons injured or killed in 

the accident and failure of the officer-in-charge of the 

police station concerned to communicate a copy of the 

report prepared following information regarding the 

accident involving death or bodily injury to any person 

within 30 days to claim tribunal, insurer and the owner of 

the offending vehicle under section 134(C) and 158(6) of 

the M.V Act respectively. The answering O.P. further 

contended that since indemnifying the insured, with regard 

to payment of compensation to the third party is subject to 

insured not violating specific conditions of the insurance 

policy, the answering O.P. reserves its right to avail 

defence available u/s- 149(2) a (ii) by adducing evidence. 
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The answering O.P. thus prays for dismissal of the claim 

petition. 

5. Upon pleadings above following issues have been 

framed. 

a) Whether the claimant had sustained injuries in the 

RTA on 19-05-2019 at about 7-00 P.M. due to rash and 

negligent driving by the driver of the alleged offending 

vehicle bearing registration No.AS-12L/2161(TATA 

Indigo) ? 

b) Whether the claimant is entitled to get any 

compensation as prayed for? If so, from whom and to 

what extent?  

6. I have heard argument advanced by Learned     

Counsels on both sides. I have also perused the documents 

available on record. 

   Issue No. 1   

7. Circumstances discussed in the evidence of CW-1 Sri 

Abhijit Nath suggest that on 19-05-2019 at around 7-00 

p.m. on his way from Kusumtola to Jamuguri center on a 

motorcycle bearing registration no. AS-12M/8976 had been 

hit by the alleged offending vehicle bearing registration no. 

AS-12L/2161 from behind the back of his motorcycle. CW-1 

had put the blame on the driver of the alleged offending 

vehicle in causing the alleged RTA. CW-1 claimed to have 

sustained multiple grievous injuries and had undergone 

treatment at EMM Hospital, Tezpur for injuries sustained. 
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8. CW-1 in the course of his deposition had exhibited 

following documents: 

1.  Ext. 1 is the certified copy of FIR. 

2.  Ext. 2 accident information report (Form 54). 

3. Ext. 3 income certificate. 

4. Ext. 4 ITR statement of the claimant. 

5. Ext. 5 disability certificate. 

6. Ext. 6 to 8 are PAN card/voter ID/D/L. 

7. Ext. 9 to 90 are cash memos and money receipts. 

8. Ext. 91 X-ray copies of the claimant. 

9. Ext. 92 to 102 are cash memos and money receipts. 

9. In his cross-examination CW-1 admitted to the FIR 

having been lodged almost two months after the RTA. CW-

1 deposed about his brother being the owner of the motor 

cycle involved in the accident. According to CW-1 the 

alleged offending vehicle had fled away from the place of 

occurrence immediately after the occurrence. According to 

CW-1 one Rupam Nath had taken him to the Dhalaibil PHE 

after the accident. CW-1 pleaded ignorance as to number 

of doctors required to constitute the board in assessing 

disability. CW-1 admitted not having produced 

prescriptions in support of the bills he has submitted along 

with this case.  

10. Circumstances discussed in the evidence of CW-2 Sri 

Nabajyoti Borah, an eye witness, suggest that  on 19-05-

2019 he was on his way from Jamuguri Petrol Pump on his 

bike towards Kusumtola at about 7-00 P.M. On the way 
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near Sarubhogia gaon on NH-15, he had seen a Indica 

bearing registration No. AS-12L/2161 striking at the motor 

cycle claimant was riding towards Jamuguri Centre from 

behind its back.  

11. In his cross-examination CW-2 has claimed having 

seen the rear of the motorcycle of the claimant completely 

damaged and not noticing any damage on the alleged 

offending car.  

12. CW-3 Dr. Firoz Kr. Pegu, TMCH, Tezpur claimed that 

on 13-01-2020 he had examined one Abhijit Nath, aged 

about 37 years at District Disability Rehabilitation Centre, 

Tezpur on the basis of report of a physiotherapist. He had 

examined Abhijit Nath on his complain of weakness of right 

lower limb and stiffness of right knee and ankle. CW-3 had 

assessed the disability of Abhijit Nath to 40%. Ext. 5 is the 

disability certificate issued by him and ext. 5(1) is his 

signature.  

13. In his cross-examination CW-3 admitted to his 

assessment in ext-5 certificate, with regard to weakness of 

right lower leg of the patient Abhijit Nath not being specific 

as to any permanent disability suffered by the patient. CW-

3 admitted to 40% disability recorded by him being an 

opinion based on the report of physiotherapist. He was not 

required to operate upon Abhijit Nath. He assessed the 

disability of Abhijit Nath as an Orthopedist. He had signed 

the certificate on 22-01-2020 and he had examined the 

patient on 13-01-2020. 
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14. DW-1 Sri Bitumoni Phukan, administrative officer at 

divisional office of New India Assurance Co. Ltd. in Tezpur 

had exhibited ext-A and ext-B, MVI reports in respect of 

vehicles No-AS-12/M-8976 and AS-12/L-2161, motorcycle 

and a Tata Indigo respectively. According to DW-1 he has 

come to know from Paribahan app that the road tax in 

respect of TATA indigo involved in the RTA is not found 

paid.  

15.   DW-1 in his cross examination admitted to not having 

inspected vehicles involved in the accident immediately 

after the alleged occurrence. DW-1 denied the suggestion 

that he has no locus-standi to prove ext-A and ext-B. 

16.   Now ext-1, the FIR as per the evidence of CW-1 had 

been lodged by his brother after almost a month and a half 

from the day of the accident. The cause of delay is 

attributed to treatment of the injured. The informant had 

indicted the driver of the alleged offending vehicle for his 

negligence being the sole cause of the RTA. Information 

disclosed in AIR in form 54, ext-2 also indicate the alleged 

offending vehicle bearing registration No.AS-12L/2161 

being the only vehicle involved in the accident. Thus both 

ext-1 and ext-2 are prima facie proof of the happening of 

the RTA.  

17.     The circumstances discussed in the evidence of CW-

1, the injured and CW-2 an eye witness suggest that the 

alleged offending four wheeler was trailing the two 

wheeler, CW-1 was riding before hitting at the rear of the 
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two wheeler of the CW-1. Thus the driver of the alleged 

offending vehicle was in a better position to avoid the 

collision. Both CWS held the rash and negligent driving by 

the driver of the alleged offending vehicle bearing 

registration No.AS-12L/2161 being the cause of the RTA. 

The cross examination failed to weaken the evidentiary 

value of both these witnesses and hence reliable. 

18. With regard to standard of proof to be adopted in a 

MAC case, Hon’ble Supreme court in its two judges bench  

in Sunita & others Vs Rajasthan SRTC & others as reported 

in (2020)SCC 486 had held that the approach in examining 

the evidence in accident claim cases is not to find fault 

with non-examination of some “best” eye witnesses in the 

case but to analyze the evidence already on record to 

ascertain whether that is sufficient to answer the matter in 

issue on the touch stone of preponderance of probability.  

19. Considering the case is to be proved on the touch 

stone of the preponderance of probability and not beyond 

a reasonable doubt, the evidence on record is thus 

sufficient proof of the negligence of the driver of the 

alleged offending vehicle, Indigo bearing registration 

No.AS-12L/2161 being the sole cause of the RTA in which 

the present claimant had sustained injuries. This issue is 

accordingly decided in favour of the claimant. 

Issue No. 2 

20. Information with regard to insurance policy cover in 

respect of the offending vehicle as reflected in ext-2, the 
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AIR in Form 54 indicates that the offending vehicle bearing 

registration No. AS-12L/2161(Indigo) was insured with 

New India Assurance Co. Ltd, Tezpur Branch bearing 

insurance policy No.53110031180200008287 and same 

had been valid upto 22-01-2020, thus covering the date of 

alleged occurrence involving the insured vehicle. O.P. No. 

4, the insurer of the offending vehicle, is not on record to 

have adduced any evidence with regard to violation of any 

specific conditions of the policy by the insured and as such 

the insurer of the offending vehicle is liable to pay the 

awarded compensation to the claimant. The evidence of 

DW administrative officer with regard to the insured having 

not cleared the road tax does not indicate violation of 

policy conditions and as such the evidence of DW has no 

relevance. 

21.   Now coming to grant of compensation for personal 

injuries, the compensation is awarded for pecuniary 

damage, primarily for expenditure on medical treatment, 

on attendant, extra nourishment, transportation and loss of 

income during treatment. Pain and sufferings and loss of 

amenities as non-pecuniary damage.  

22.  Coming to the assessment of pecuniary damage with 

regard to injuries sustained, the tribunal has come across a 

disability certificate, ext-5, issued by an Orthopedist, 

Department of Orthopedic, Tezpur Medical College & 

Hospital with regard to right lower limb, and stiffness knee 

and ankle couple with weakness of the right lower limb of 

the claimant. The certificate was counter signed by Joint 
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Director of Health Service cum Chair person, District 

Medical Board, Sonitpur, and Tezpur on 22-01-2020. 

23. According to ld. Counsel for the O.P-4 the percentage 

of disability assessed is temporary and CW-3, the 

orthopedist, who had assessed the disability of the 

claimant in his evidence has not stated whether the 

claimant had suffered any functional disability or there was 

loss of income due to such disability and neither the 

claimant did in his evidence. The ld counsel further added 

that the disability certificate is not admissible as no medical 

board comprising three doctors had been constituted for 

the purpose. 

24. I partly agree with ld counsel as by notification dated 

1/6/2001 the ministry of social justice and empowerment 

has set guidelines for evaluation of various disabilities and 

procedure for certification by medical board comprising 

three doctors with a specialist in the particular field.  

25. In the present case the disability certificate, ext-5, 

had been issued by a competent orthopedist following 

examination of the claimant at the DDRC, Sonitpur Tezpur 

and countersigned by the Joint Director of health as the 

chairperson of the centre. This tribunal has no locus standi 

to ignore the assessment as to percentage of disability of 

the claimant arrived at by a competent orthopedist who 

had been examined as CW-3 and was cross examined on 

his assessment of disability vis-à-vis ext-5 disability 

certificate before the tribunal. Since the disability assessed 
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is temporary in nature the injured is likely to recover 

completely with time. CW-1, the claimant as well as CW-3 

however remained silent in their evidence with regard to 

percentage of functional disability of the injured on 40% 

temporary disability assessed. Our Apex court in catena of 

its decisions discouraged tribunals from forming its own 

opinion as to percentage of disability. 

26. Madras High Court in United Insurance Co. Ltd Vs V. 

Subbulakshmi & others as reported in 2021(4)TAC757 

(Mad) had set aside the compensation granted by tribunal 

on 15% disability ascertained by it as against the 40% 

temporary disability of the respondent-1 assessed by the 

board by using multiplier method. However compensation 

was awarded by the High Court on loss of income due to 

disability of 40% of the respondent -1 by percentage 

method, taking Rs.4,000/- for each percentage of disability 

and arriving at Rs.1,60,000/- on the head of loss of income 

due to disability. 

27. Considering the circumstances of the present case 

being almost similar to the circumstances Madras High 

court was required to deal in the decision above I am 

inclined to  follow the percentage method adopted for 

arriving at the compensation on loss of income due to 

disability of 40% in the present case also. Application of 

multiplier method, considering the disability is temporary, 

is discouraged.  
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28.  Since this court cannot sit upon to decide on the 

percentage of disability of the claimant already ascertained 

by a competent specialist in the field, compensation on loss 

of income due to disability is computed by arriving at the 

figure by percentage method, taking Rs.4,000/- for each 

percentage of disability of 40% temporary disability of the 

claimant. Hence a sum of Rs.1,60,000/- is allowed in 

compensation for loss of income due to disability. 

29. Coming to determination of compensation on the 

expenditure incurred on medical treatment, the claimant is 

shown to have been admitted in to EMM hospital & 

Research Centre, Tezpur on three occasions for a total 

period of 12 days for treatment of Tibial plateau fracture 

(R) (segmental fracture of tibial shaft) with blister 

formation following A/H/O RTA on 19/5/2019 as is evident 

from ext-26, ext-50 and ext-100 three discharge 

certificates issued by the concerned hospital. On 4/12/2020 

implant was finally removed and discharged from the 

hospital as improved. Though ext-26, ext-50 and ext-100 

are an indication of continuous treatment, there is no 

indication of the claimant requiring future treatment. As 

such the compensation on the head of cost of future 

treatment is not required to be addressed in the present 

case. 

30.   Now following scrutiny of cash memos, vouchers and 

hospital bills submitted by the claimant and exhibited in 

evidence by him in the case, ext-9 to ext-102, the claimant 

is allowed in compensation in pecuniary damage 
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Rs.3,19,274/- on the head of expenditure incurred on 

medical treatment. In addition the claimant is allowed 

Rs.3,000/- on extra nourishment, Rs.3,000/-on attendant, 

Rs.5,000/- on transport. Further Rs.25,000/- on pain and 

sufferings and Rs.25,000/- on loss of amenities are allowed 

in non pecuniary damage. 

31.    Coming to loss of income during treatment, the 

figure of Rs.25, 000/- per month claimed by the claimant 

as his income is not supported by proper documents of 

income. In absence of any plausible evidence in this 

respect, I am inclined to allow a lump sum of Rs. 5,000/- 

on the head of loss of income during his treatment. 

32. Thus in conclusion sums determined in compensation 

on different heads separately above are compiled in  

following order; Rs. 1,60,000 on loss of income due to 

disability, Rs.3,19,274/- on expenditure incurred on 

medical treatment, Rs. 3,000 on cost of attendant, Rs. 

3,000/- on extra nourishment, Rs. 5,000/- on transport and 

Rs. 5,000/- on loss of income during hospital stay. The 

claimant is further allowed Rs.25,000/- on pain and 

suffering and Rs.25,000/- on loss of amenities as non 

pecuniary damage. 

33. Thus a total sum of Rs.5,45,274/-(Rupees five 

lakhs forty five thousand two hundred seventy four) 

only is awarded in compensation.  

34. Hence, issue No. 2 is decided accordingly.  
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    O  R  D  E  R 

 

In the result, the claim petition is allowed, awarding 

a sum of Rs. 5,45,274/-( Rupees five lakhs forty five 

thousand two hundred seventy four) only to the 

claimant, O.P. No. 4, New India Assurance Co. Ltd i.e. the 

insurer of the offending vehicle Indigo, AS-12-L/2161 is 

directed to make payment of the aforesaid amount  with 

interest thereon @ 6 % per annum from the date of filing 

of the case 4/10/2019i.e. till full and final realization, within 

a period of 30(thirty) days from the date of receipt of order 

into the Bank Account of the MACT, Sonitpur, Tezpur in 

compliance to the Guidelines of the Apex Court in its order 

in Writ petition (S)(Civil) No(S).534/2020 and on being 

notified by the Hon’ble Gauhati High Court. 

 

Given under my hand and seal on this 18th day of 

February, 2022. 

 

Dictated and corrected by me. 

 

 
          ( R. Goswami.) 

    Member,              Member, 
Motor Accident Claims Tribunal,      Motor Accident Claims Tribunal, 
           Sonitpur, Tezpur.         Sonitpur, Tezpur. 
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A N N E X U R E 

 

Witnesses of the Claimant: 

1. Abhijit Nath (claimant). 

2. Nabajyoti Borah. 

3. Dr.Firoz Kumar Pegu. 

 

Witness of the Defence: 

1. Bitumoni Phukan. 

 

Documents Exhibited in evidence by CW-1: 

 

1. Ext. 1 is the certified copy of FIR. 

2.  Ext. 2 accident information report (Form 54). 

3. Ext. 3 income certificate. 

4. Ext. 4 ITR statement of the claimant. 

5. Ext. 5 disability certificate. 

6. Ext. 6 to 8 are pan card/voter ID/D/L. 

7. Ext. 9 to 90 are cash memos and money receipts. 

8. Ext. 91 X-ray copies of the claimant. 

9. Ext. 92 to 102 are cash memos and money receipts. 

Exhibits of the defence  

 NIL. 

          (R. Goswami.) 
       Member 
      MACT, Sonitpur, Tezpur. 


