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Misc. (Succession) Case No. 25 of 2020 

IN THE COURT OF DISTRICT JUDGE, SONITPUR AT TEZPUR 

 

Misc.(Succession) Case No. :- 25 of 2020. 
 

 

Present :- Sri C.B. Gogoi, 
District Judge. 

Sonitpur::Tezpur. 
 
 

Petitioner :- 1. Miss Gayatri Das. 
  Daughter of Lt. Girish Das, 
  2. Sri Sunny Das. 
  Son of Lt. Girish Das, 
  Both resident of Vill. Eragaon, Balipara, 
  Mouza Chariduar, 
  P.O. Balipara P.S. Chariduar, 
  District- Sonitpur, Assam. 
 
 (Both represented by their natural guardian, the mother as next frined) 
  Namely Smti Barasha Baruah Das. 

 
 

-Vs- 

 

Opposite Parties :- 1. Smti Lily Das. 

  Wife of Lt. Girish Das, 

  2. Smti Mithumoni Das. 

  D/o Lt. Girish Das. 

  3. Sri Kapil Das. 

  S/o Lt. Girish Das. 

  All resident of Vill Chenglimari 

  P.O. Chenglimari, P.S. Chariduar, 

  District- Sonitpur, Assam. 

 

  

Counsel for the Petitioner :- Sri Rupjyoti Baruah, Advocate. 
 
Counsel for the Opposite parties :- Sri Pulin Biswas, Senior Advocate. 
 
Date of Argument :- 23-02-2022. 
 
Date of Judgment :- 10-03-2022. 
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J U D G M E N T 

1. This is an application u/s 372 of the Indian Succession Act, 1925 for 

collection of debt and securities of late Girish Das expired on 09-01-2018. 

2. The brief facts as pleaded in the petition is that the petitioner is the wife 

of deceased Girish Das son of Lt. Ram Chandra Das of village Eragaon, 

Balipara, P.S. Chariduar, Sonitpur, Assam and is the mother of two minor 

namely, Miss Gayatri Das aged 15 years and Sunny Das aged 13 years.  

3. It is stated that husband of petitioner Girish Das expired on 09-01-2018 at 

B. Baruah Cancer Institute, Guwahati and at the time of his death deceased 

was under the case and custody of petitioner. 

4. Deceased being a Hindu governed by Dayabhanga School of Hindu Law at 

the time of his death he left Barasha Baruah wife 39 years old, Gayatri Das 

daughter aged 15 years, Sri Sunny das son 13 years old, Lily Das wife 49 years 

old, Mithumoni Das daughter aged 27 years & Kapil Das son 23 years old. 

5. Deceased Girish Das had served as SI (UB) of Assam Police and retired 

from his service on superannuation from the Officer of Superintendent of Police, 

Udalguri, Assam on 28-02-2014 and accordingly he had drawn provisional 

pensionary benefits from the department and also drawing his pension from 

Tezpur Treasury. The petitioner married deceased according to Hindu Rites and 

Customs on 27-08-2001 and at the time of her marriage she was unaware of 

having another wife. 

6. However, in the year 2003 petitioner came to know about the existence 

of another wife but told her that he divorced her. During the subsistence of 

conjugal life of the petitioner with the deceased she had never seen any 

relationship with his former wife for which she led her conjugal life with 

deceased peacefully and procured one son and one daughter. But, now both 

son and daughters are minor so they approach the Office of Superintendent of 

Police, Udalguri for availing the pensionary benefits but it was informed that the 

benefit of pension can be provided only on production of succession certificate 

from the competent court of law. 

7. It is pleaded that while the petitioner was taking care of deceased during 

his illness his former wife/ opposite party got her name enrolled for getting 

pensionary benefits of deceased and now she has been drawing a sum of 
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₹14,368/- per month against her account No. 31172302324 from SBI, Balipara 

Branch in the name of family pension vide PPO No. 933411209395. 

8. It is contended that Gayatri Das daughter of deceased has been studied 

in class IX and son Sunny Das has been studying in class VIII at Shankardev 

Sishuniketan Balipara. 

9. It is further contended that petitioner being the mother and the natural 

guardian has no permanent source of income of her own of which she has been 

finding it very difficult to continue the studies of her minor children so she claim 

2/3 of the family pension. 

10. It is also pleaded that late Girish Das left no WILL or execute Letters of 

Administration in respect of his estate prior to his death and no such application 

has been pending in any other court. Hence this petition praying for collection 

2/3rd share of family pension of deceased Girish Das. 

11. As against the claim of the petitioner the opposite party No. 1, 2 & 3 

having received notice from court, filed the written statement contending inter 

alia that the petitioner Barasha Baruah Das has no locus standi to file the case. 

She has no right to claim such benefit for her illegitimate children as her 

marriage was not legal in the face of Lily Das whom Girish Das married in the 

year 1994. As a result of marriage of Lily Das with Girish Das they procured 

four children namely, Mithumoni Das daughter, Kapil Das son, Tapan Das son & 

Nilkamal Das son. 

12. Since, the marriage of Barasha Baruah was illegal during the subsistence 

of his first wife, so name of Lily Das was rightly recorded in the official record 

as wife of deceased. 

13. It is further pleaded that Girish Das retired from service on 28-02-2014 

and he avail entire service benefit of rupees twenty lakh in the form of gratuity, 

provident fund and other service benefit but he spent the entire money with the 

petitioner with whom he maintained extra-marital affairs. Girish Das also 

purchased a plot of land and constructed RCC building at Eragaon and during 

his life time avail the pensionary benefits. However, Smti Lily Das being legally 

married wife, her name was rightly entered in the service book of Girish Das as 

wife as well as nominee for availing pension. Lily Das also obtained next of kin 

certificate from the Office of Deputy Commissioner, Sonitpur. So, pension 
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amount has been rightly deposited in the account of Lily Das being legally 

married wife. Therefore, the petitioner cannot claim any succession certificate 

with regard to pensionary benefit of deceased which is liable to be dismissed. 

14. POINTS FOR DETERMINATION: 

 I. Whether Miss Gayatri Das and Sri Sunny Das being the son and 

daughter of deceased Girish Das from the side of his second wife is entitled to 

2/3rd pension  as claimed by the petitioner Barasha Baruah Das being the 

natural guardian of the children ? 

 

Discussion, Decision and Reasons thereof : 

 

15. I have heard the assiduous argument of the learned lawyers appearing 

for both sides and has gone through the documents and evidences available on 

record. 

16. The learned counsel Sri Rupjyoti Baruah appearing for petitioner contends 

that it is an admitted fact that petitioner Barasha Baruah Das is the second wife 

of deceased Girish Das and she has been married by deceased by suppressing 

the fact of existence of his first wife and during the subsistence of conjugal life 

of Barasha Baruah with Girish Das she has not encountered any problem from 

the first wife of deceased as deceased married her by suppressing his earlier 

marriage. During his lifetime Girish Das got all the pensionary benefits as well 

as pension but problem arose when Girish Das expired on 09-01-2018. When 

the petitioner was of the process of obtaining necessary documents for getting 

pensionary benefits it is learnt that the name of Lily Das has been entered in 

the pensionary record of Girish Das as his wife and nominee for getting 

pensionary benefits. 

17. It is contended that now the petitioner Barasha Baruah Das has not claim 

any benefit for herself but filed the petitioner for getting 2/3rd share of 

pensionary benefit for her two minor children who were born from the side of 

deceased Girish Das. 

18. In support of his contention learned counsel for the petitioner has place 

reliance on the following judgment of the Apex Court reported in 2000(1) 
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Supreme 385 (Rameshwari Devi VS State Of Bihar) decided on 27 Jan 2000 

wherein in para No. 14 it was held as under: 

14. It cannot be disputed that the marriage between Narain Lal and Yogmaya Devi 

was in contravention of clause (i) of Section 5 of the Hindu Marriage Act and was a void 

marriage. Under Section 16 of this Act, children of void marriage are legitimate. Under the 

Hindu Succession Act, 1956, property of a male Hindu dying intestate devolve firstly on 

heirs in clause (1) which include widow and son. Among the window and son, they all get 

shares (see Sections 8, 10 and the Schedule to the Hindu Succession Act, 1956). Yogmaya 

Devi cannot be described a widow of Narain Lal, her marriage with Narain Lal being void. 

Sons of the marriage between Narain Lal and Yogmaya Devi being the legitimate sons of 

Narain Lal would be entitled to the property of Narain Lal in equal shares along with that 

of Rameshwari Devi and the son born from the marriage of Rameshwari Devi with Narain 

Lal. That is, however, legal position when Hindu male dies intestate. Here, however, we 

are concerned with the family pension and death-cum-retirement Gratuity payments which 

is governed by the relevant rules. It is not disputed before us that if the legal positions as 

aforesaid is correct, there is no error with the direction issued by the learned single Judge 

in the judgment which is upheld by the Division Bench in LPA the impugned judgment. 

 

19. On the other hand, learned Senior counsel Sri Pulin Biswan appearing for 

Lily Das highly objected of granting any pensionary benefit to Gayatri Das and 

Sunny Das contending inter-alia that under any stretch of imagination, the two 

minor son of the petitioner are entitled to pensionary benefit as they are 

illegitimate children of deceased Girish Das. The petitioner has already enjoyed 

all the pensionary benefits of Girish Das while Girish Das was alive and living 

with her. Now, on the death of Girish Das her children are not entitled to get 

any pensionary benefits. Since, name of Lily Das has already been entered in 

the official record as wife of Girish Das and she being the first wife is entitled to 

all the benefits. There is no provision in the pension rules that second wife or 

her children are entitled to get any pensionary benefit. 

20. In the course of argument the learned Senior counsel Sri Pulin Biswas has 

referred the following decisions to substantiate his claims : 

 i. AIR (2016) Gauhati 5 (Musstt. Jubeda Ahmed Vs. Musstt. Fazila Begum) 

 ii. (2006) Supplementary Guwahati Law Time 533 (Suriya Sultana Vs. 

State of Assam & Ors.) 

 iii. (2002) Legal Eagle (ORI) 88 (Pabitra Mohan Pradhan Vs. Damyanti 

Pradhan) 
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21. In AIR (2016) Gauhati 5 (Musstt. Jubeda Ahmed Vs. Musstt. Fazila 

Begum) our Hon’ble Gauhati High Court held that the benefit of family pension 

is neither a security within the meaning of Section 370 of the Indian Succession 

Act nor a second wife during subsistence of the first marriage of the 

Government Employee is entitled to benefit of family pension. 

22. In (2006) Supplementary Guwahati Law Time 533 (Suriya Sultana Vs. 

State of Assam & Ors.) our Hon’ble Gauhati High Court held in paragraph 25 & 

26 as under: 

25. As noticed above, Rule 143(iii) of the Pension Rules makes the position 

abundantly clear that pension awarded under Family Pension Scheme will not be payable 

to more than one member of an officer's family at the same time. It will first be admissible 

to the widow/widower and thereafter to the minor children. In case of widow/widower, 

the pension will be admissible up to the date of her/his death or remarriage, whichever is 

earlier. In case of minor son, it will be admissible until he attains the age of 18 years and 

in case of unmarried daughter until she attains the age of 21 years or get married 

whichever is earlier. A minor son or daughter will be entitled to receive family pension only 

in case of death of their widow mother in view of the provisions of Rule 143(iii) of the 

Pension Rules which permits that pension would not be payable to more than one member 

of the deceased's family at the same time. Here also lies the importance of the provisions 

relating to nomination about which mention has been made above. 

       26. In view of the aforesaid factual as well as legal matrix of the matter, 

the alternative argument that the children of the second wives i.e. the Petitioners are 

entitled to receive their share of pensioner/benefits based on the provisions of Section 16 

of the Hindu Marriage Act, 1955 cannot be accepted and there is nothing wrong on the 

part of the Respondents in refusing to make payment of monthly pension to them and 

making payment of the same to the Respondent No. 5 in both the writ petitions, the 

legally wedded wife of the respective deceased employee to the exclusion of all others.  

 

23. Having considered the rival submissions of the learned lawyers 

appearing for both sides and on careful perusal of record & evidence, it appear 

that the marriage of petitioner Barasha Baruah Das was admittedly in 

contravention of Clause (i) of Section 5 of Hindu Marriage Act, 1955 and 

therefore was a void marriage. U/s 16 of the Hindu Marriage Act children of 

void marriage are legitimate. Under the Hindu Succession Act, 1956 property of 

a marriage Hindu dying intestate devolve firstly on heirs in the Class (1) which 

include widow and son. Among the widow and son, they all get shares as 

provided in Section 8 & 10 and the schedule of the Hindu Succession Act, 1956. 
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24. In the case at hand, petitioner Barasha Baruah Das cannot be said to be 

widow of Girish Das. Her marriage being void under Clause (i) of Section 5 of 

Hindu Marriage Act but, son and daughter of the marriage between Girish Das 

& petitioner Barasha Baruah Das being the legitimate son and daughter would 

be entitled to the property of Girish Das in equal share along with that of Lily 

Das and the son and daughter born from the marriage between Lily Das and 

Girish Das. This is the legal position when Hindu male dies intestate. 

25. The judgment of the Apex Court in 2000(1) Supreme 385 (Rameshwari 

Devi VS State of Bihar) has been elaborately dealt in by the Hon’ble High Court 

in juxtaposition with the Assam Pension and Service Rules, 1969 and finally 

held that as per pension rule the first wife is the only one legally entitled to 

receive the pension.  

26. In view of forgoing discussion and reasons, this court is of the 

considered view that the son and daughter of petitioner Barasha Baruah Das is 

not entitled to pension during the subsistence of the first wife of deceased 

Girish Das. 

27. However, as submitted by the learned counsel for the opposite party if 

the first wife so desires she can extend a portion of share of pension to the son 

and daughter of petitioner as a measure of compassion and benevolence. 

28. In the result, the petition is dismissed. 

29. Given under my hand and seal of this court, on this day, the 10th day 

of March, 2022. 

 

 

  (C.B. Gogoi) 
         District Judge, 
       Sonitpur::Tezpur.  
 

Dictated and corrected by me. 
 

 
 

(C.B. Gogoi) 
District Judge, 
Sonitpur, Tezpur. 


