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Md. Abdul Mutalib 

S/o: Md. Abdul Mannash 
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-Vs.- 

(1)  Must. Rabia Khatun 

 W/O: Late Nurul Islam 

(2)  Md. Ikramul Haque 

(3)  Md. Inamul Haque 

(4)  Must. Noor Nehar Begum 

(5)  Must. Yesmina Begum 

(6)  Must. Alija Khatoon 

All are son and daughters of Late Nurul Islam 
Vill: Bhojkhowa, Mouza- Mahabhairab 
P.O.:  Bhojkhowa Chapori, PS- Tezpur,   
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----- Defendant 

 

This is suit for Specific 
Performance of Contract of 
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JUDGMENT  

PLAINTIFF’S CASE 

1. Plaintiff’s case appears to be in a narrow campus is that one Nurul Islam is actual 

owner of suitland measuring an area of 4 Katha covered  under Dag No.386 of P.P 

No.60 of village Bhojkhowa, Mouza- Mahabhairab and defendants are the legal 

heirs of said Nurul Islam. In the last part of September/2015 husband of the 

defendant No.1 and father of defendant Nos.2-6 named Nurul Islam offered the 

plaintiff to sell the suit property and accordingly sale consideration was fixed at 

Rs.4,80,000/- and on 29-09-2015 one agreement of sale prepared and on 30-09-

2015 the plaintiff had paid an amount of Rs.4,20,000to the defendant’s 

predecessor Late Nurul Islam in presence of witnesses and said Nurul Islam signed 

the agreement in presence of plaintiff and witnesses and same was registered 

videDeed No.1856 of Tezpur Sub-registry office, Tezpur. Thereafter, the plaintiff 

on 30-09-2015 requested the predecessor of defendants Nurul Islam to execute a 

registered sale deed on receiving the balance consideration amount of Rs.60,000/-

but said Nurul Islam failed to do so by citing one or other reasons. Thereafter, said 

Nurul Islam passed away and plaintiff on 01-12-2015 requested the defendants to 

execute the sale deed in his favor but the defendants failed to perform their part 

of the contract of sale by complying the terms and conditions of sale agreement 

executed by their predecessor Nurul Islam. Accordingly, plaintiff field this suit for 

decree of specific performance of contract of the suit land by way of execution of 

the registered sale deed on acceptance of Rs.60,000/-and with other 

consequential reliefs.  

Case of the defendants: 

2. The defendants contested the suit by filing written statement both in law and 

facts. The defendants denied the entire averments of the plaint and pleaded 

further that at the request of the elder brother of defendant No.1 named Abdul 

Latif, her deceased husband become guarantor of a bank loan obtained by one 

Sirajuddin who is the son-in-law of Abdul Latif. Sirajuddin defaulted in repayment 

of the loan and therefore guarantor defendant’s predecessor Nurul Islam was 

asked by the bank to pay the amount due. Accordingly, defendant’s predecessor 

approached Abdul Latif to do the needful and on 30-09-2015 Abdul Latif came to 

the house of the defendants and told that he is going to take an amount of 
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Rs.4,20,000/- from the plaintiff as loan under certain terms and conditions by 

executing an agreement and further requested the defendant No.1 and her 

husband to attend Sub-Registrar Office, Tezpur to be witnesses ofthe said 

agreement and defendant No.1 and her husband went to Sub-Registry office, 

Tezpur and at the request of Abdul Latif put their signatures in that agreement 

without going through its contents. That neither writer of the deed nor the said 

Registrar asked them anything about the documents presented for registration. 

That on 01-01-2016 plaintiff approached to defendant’s predecessor asking him to 

arrange registration of said land showing the agreement of sale dated 30-09-2015 

and then only defendants’ predecessor came to know about the agreement of 

sale as regards to the suit land which he never intended to sell or he never 

received any money from the plaintiff. The predecessor of the defendant got a 

major heart attack and shifted to Guwahati where he died. The defendants 

further denied that no amount of Rs.4,20,000/- was received by their predecessor 

from the plaintiff on 30-09-2015 and the plaintiff is not entitled to get any specific 

performance of contract and therefore same is liable to be dismissed with cost.  

3. Upon the above said pleading my predecessor in office framed the following 

issues:-  

ISSUES 

1. Whether the suit is maintainable under the provisions of 

Specific Relief Act?  

2. Whether the Sale Agreement dated 29-09-2015 was 

obtained by the plaintiff from the predecessor of the 

defendants by fraud and misrepresentation?  

3. Whether the plaintiff paid the predecessor of the 

defendants an advance consideration of Rs.4,20,000/- on 

30-09-2015?  

4. Whether the plaintiff was always willing to perform his part 

of the contract? 

5. Whether the predecessor of the defendants & the 

defendants themselves failed to or refused to execute the 

registered Sale Deed?  

6. Whether plaintiff is entitled for the decree as prayed for? 
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7. To what relief(s) the parties are entitled to? 

4. I have heard the arguments of both the sides and perused the entire case record 

along with the oral and documentary forms of evidences before this court. 

5. Before inflowing into the discussions and verdicts of each issues as framed in this 

case, let have a look over certain settled provisions of law to appreciate and 

conclude the dispute in hand properly. 

6. A party to a contract who is damaged because the contract is breached by 

another party has the option to file a suit for specific performance compelling to 

perform his part of contract. Before an equity court will compel specific 

performance, however, the contract must be one which can be specifically 

performed. Section 16 (c)  of the Act envisages that plaintiff must plead and 

prove that he had performed or has always been ready and willing to perform the 

essential terms of the contract which are to be performed by him, other than 

those terms the performance of which has been prevented or waived by the 

defendant. In our country, most of the specific performance suits relate to sales 

of immoveable properties and to some extent, transfer of shares. As the law of 

specific performance is basically founded on equity, considerations such as 

conduct of the plaintiff, the element of hardship that may be caused to one of the 

parties, the availability of adequate alternative relief and such other matters are 

taken into consideration. It is a discretionary relief.  

7. Taking note from the settled provisions of law, in the forthcoming discussions this 

court shall try to decide the each issues framed by this court in accordance with 

law.  

“DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION” 

8. Issue No.1: Whether the suit is maintainable under the provisions of 

Specific Relief Act?  

A. This issue relates to the plea of maintainability of the suit. The defendants 

in their written statement supplicated that the suit is not maintainable 

under the provisions of Specific Relief Act, 1963 but they failed to plead 

their plea of non-maintainability of the suit specifically in their written 

statement.Order 8 Rule 2CPC mandates that the parties should plead 

the pleadings in case of non-maintainability of a suit specifically. In this 

case, the defendants’ side failed to plead specifically as to why the suit is 
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not maintainable in its present form. Defendant’s side further failed to 

lead any evidence upon which this Court may presume that the suit is not 

maintainable in its present form. 

B. The established facts from the pleadings on record, makes it crystal clear 

that plaintiff of this case sets in motion of this lawsuit against the 

defendants praying specific performance of contract against the 

defendants on an agreement of sale allegedly executed by the defendants 

predecessor named Nurul Islam with the plaintiff and prior execution of a 

registered sale deed said Nurul Islam died. The pertinent question 

divulges from the case record that whether suit for specific performance 

of contract is maintainable against the legal heirs of the vendor of the 

plaintiff.  

C. Order 22 Rule 10 CPC is an enabling provision and that it has certain 

parameters to continue the suit where right to sue is survived. Order 22, 

Rule 10, C.P.C, speaks of cases of an assignment, creation or devolution 

of any interest during the pendency of a suit and the suit may, by leave 

of the Court, be continued by or against the person to or upon whom 

such interest has come or devolved. (Lingaraja Mohanty vs Binodini 

Mohanty & Ors. on 20 April, 2011; Thomson Press (India) Ltd. Vs. 

Nanak Builders and Investors P. Ltd. and Ors, 2013(3)SCALE26). 

D. The definition of 'legal representative' is contained in Section 2(11) 

of the CPC and is in the following terms:--"legal representative" means a 

person who in law represents the estate of a deceased person, and 

includes any person who intermeddles with the estate of the deceased 

and where a party sues or is sued in a representative character the 

person on whom the estate devolves on the death of the party so suing 

or sued. 

E. Arriving again to the instant suit this court finds that plaintiff’s allegation 

is that defendants predecessor named Nurul Islam with intent to sale the 

suit land measuring an area of 4 Katha received an amount of 

Rs.420000/- from him and executed a registered agreement to sale in his 

favour and before executing registered sale deed he died and 

subsequently, suit property inherited by the defendants and presently, the 
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defendants are being legal representative of Nurul Islam represents the 

suit property and accordingly the plaintiff brought the instant lawsuit 

against the defendants praying specific performance. 

F. In the light of above said discussions and settled provisions of law, this 

court is of considered opinion that lawsuit brought by the plaintiff against 

the legal heirs of Nurul Islam is maintainable in its present form. Hence, 

Issue No.1 answered in affirmative and in favor of the plaintiff.  

9. ISSUE NO-3:- Whether the plaintiff paid the predecessor of the 

defendants an advance consideration of Rs.4,20,000/- on 30-09-2015? 

Issue no-3 of this case relates to the crux of the dispute and discussion and 

decision of this issue shall decide the fortune of other issues. Accordingly, this 

issue has taken for discussion and decision prior to the remaining issues. On 

painstaking perusal of the substances of the plaint this Court find that the plaintiff 

in his plaint prayed specific performance of contract in his favor contending that 

the defendants’ predecessor named Nurul Islam agreed to sell of suit property on 

consideration amount of Rs.4,80,000/- and subsequently, on 29-09-2015 there 

was a an agreement of sale prepared and on 30-09-2015 the plaintiff paid an 

amount of Rs.4,20,000/- to the defendant’s predecessor Late Nurul Islam and said 

deed registered on 30-09-2015 vide registered sale deed No.1856. Subsequently, 

after the death of Nurul Islam the defendants denied to execute any registered 

sale deed in respect of suit land on receiving Rs.60,000/- even after plaintiff 

approached them. 

10. Per contra, the defendants side in their written statement contended that their 

predecessor named Nurul Islam never received Rs.4,20,000/- from the plaintiff for 

selling the suit land, rather they claimed that one Sirajuddin who is the son-in-law 

of Abdul Latif obtained a loan from Bank and subsequently defaulted in paying the 

instalments and in that loan, defendant’s predecessor Nurul Islam was a 

guarantor. Consequent to that when the bank asked the guarantor to repay the 

outstanding amount said Nurul Islam approached Abdul Latif for taking necessary 

recourse and consequently said Abdul Latif went to the house of Nurul Islam and 

told him that he is going to obtain a loan from the plaintiff amounting to 

Rs.4,20,000/-to repay the outstanding bank loan amount and further asked the 

defendant No.1 and her husband Nurul Islam to attend Sub-Registry Office, 
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Tezpur and they went to put their signatures without going through the contents 

of the document and the defendant’s predecessor came to know about the 

contents of the sale agreement when plaintiff approached him to execute 

registered sale deed in respect of the suit land in his favor and got heart attack 

and died subsequently. 

EVIDENCE OF PLAINTIFF SIDE 

11. Plaintiff to prove his contentions examined as many as 4 nos. of witnesses and 

exhibited the registered sale of agreement vide No.1856 dated 30-09-2015 vide 

Ext-1, and certified copy of Jamabandi of Patta No.60 as Ext.2. PW-1 being the 

plaintiff of this case exhibited above said documents in his evidence-in-chief by 

reproducing the contentions of the plaint and he in his cross-examination deposed 

that he has filed the suit for 4 kathas of land. At the time of preparation / typing 

of Ext.1, Byna Patra, witness No.2 Abdul Motin was present. Abdul Motin is not a 

Mohori but he is generally found in court premises. He often comes to Court for 

various works. He does not know the name of the boy who typed the Ext.1. He 

heard that the daughter of Abdul Latif was given marriage to Sirajuddin of 

Nepalipatty. He is a businessman and owns a grocery shop at Bhojkhowa Chapori 

since 2001. He has accounts in State Bank, Punjab Bank, Maharastra Bank and 

Bandhan Bank. Ext.1, Bynanama was registered on 30-09-2015. He gave the 

money at the time of registration in cash. At that time, he did not have sufficient 

money in his account. He collected the amount of Rs.4,20,000/- from his friends. 

He borrowed the said money from 4/5 persons, but he does not remember what 

amount of money he took from each of them and what was his own deposit. His 

signature does not bear at 1st and 2nd page of Ext.1, Bynanama. He has only 

signed in the last page of the deed. It was mentioned in Ext.1, Bynanama that 

―out of the sale consideration amount of Rs.4,80,000/-, he paid Rs.4,20,000/- on 

29-09-2015 to Nurul Islam. Ext.1, Bynanama was registered on 30-09-2015 at 

Sub-Registry Office at Tezpur. He knows that Nurul Islam died in hospital, but he 

does not know the name of the hospital. He approached Nurul Islam for 

registration based on the Ext.1, Bynanama probably on 30/31th of 

December/2015. He went to Nurul Islam asking him to apply permission for 

registration on 30/31 of December’2015. PW-2 one Abdul Motin submitted his 

examination-in-chief through affidavit reproducing the contentions of the plaint 
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and further exhibited his signatures over the agreement of sale as Ext.1(1) and 

he in his cross-examination deposed that Ext.1, Bynanama was registered on the 

next date of its preparation. It was prepared in computer typing but not written 

by any Mohori. At the time of typing of the deed (Ext.1) Abdul Mutalib was not 

present.  At the time of tying of the deed (Ext.1) he was present on behalf of 

Abdul Mutalib. Ext.1 was typed at Sharma Computer situated at the back side of 

Tezpur Bar Association. He was sent along with necessary expenses by the 

plaintiff Abdul Mutalib in order to get the Ext.1, Bynanama typed. Out of the 

amount given by Abdul Mutalib, he paid the expenses for typing of the deed. 

Ext.1, Bynanama was registered on 30-09-2015 at Sub-Registry Office at Tezpur. 

He does not remember if Nurul Islam and Abdul Muytlib signed in Ext.1, 

Bynanama, either on 29-09-2019 or 30-09-2015. The signature in Ext.1, 

Bynanama was put by Nurul Islam at Registrar office. The transaction was made 

in cash. Transaction of Rs.4,20,000/- was made Sub-Registrar office, in one go. 

The transaction of amount for registration of Ext.1, Bynanama was made between 

plaintiff Abdul Mutalib and his witness No.3 Abdul Latif. He does know if witness 

No.3 Abdul Latif asked Nurul Islam to come to Sub-Registrar office to be witness 

regarding taking a loan by Abdul Latif from the plaintiff. He doesn’t have any 

knowledge about the conversation between the plaintiff Abdul Mutalib, 

defendants as well as husband of defendant No.1 Late Nurul Islam pertaining to 

the Bynapata, after he stood as a witness in the Bynapatra. Except being a 

witness to the Ext.1, he does not know anything more regarding any matter in 

this suit. He put his signature as he was asked to. 

12. PW-3 Abdul Latif submitted his examination-in-chief through affidavit supporting 

the contentions of the plaintiff and further proved his signature as Ext.1(1) to 

1(5) and he in his cross examination deposed that he doesn’t know if any notice 

was served on his son-in-law by the bank for non-payment of the amount in time. 

His brother-in-law died of heart attack. After suffering heart attack by his brother, 

he was taken first to Mission and then to Guwahati. He did not stand as a witness 

in Ext.1. He doesn’t know when the Ext.1, Bynanama was written and when it 

was registered. He was present in both the dates when the Ext.1 Bynanama was 

written and registered. Ext.1, Bynanama was computer typed. Typing expenses 

was paid by Abdul Mutalib. Abdul Mutalib was present at the time of typing. He 
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doesn’t remember if Abdul Mutalib complained to him for not registering the deed 

as per Ext.1, Bynanama. Abdul Mutalib once organized a public meeting at 

Bhojkhowa Chapori for not registering the deed. The plaintiff came to him for 

asking the defendants to get the suit land register in his name, after the death of 

his brother-in-law. As his relation with the defendants was not good, so he could 

not extent any sort of help to the plaintiff. 

13. PW-4 Zeherul Rahman deposed in his evidence that he has come to the Court on 

receiving summons from the Court. He has brought the Chitha Book but the 

Jamabandi Book is not available and therefore, he could not bring it. He has 

brought the Chitha Book of village – Bhojkhowa, Mouza-Mahabhairab. Ext. 3 is 

the Chitha Book and Ext.3 (1) is the relevant entry against Dag No.386, PP No.60. 

The name of Nurul Islam was originally reflected in the Chitha Book. After his 

death, his LHS’s names were mutated in his place, on 29-02-2016, i.e. Rabia 

Khatun, Ikramul Haque, Inamul Haque, Nur Nehar Begum, Yesmina Begum and 

Alija Khatun. Ext.3 (2) is the names of the LHs inserted. 

14. PW-5 Gagan Bania deposed in his evidence that he has come to the Court on 

receipt of summons from the Court. As their office is computerized, no volume 

register is maintained and therefore he has brought the certified scanned copy of 

the deeds from Tezpur Senior Sub-Registrar Office, along with the copy of 

forwarding (Ext.4) issued by Sub-Registrar. Ext.4 (1) is the certificate given by 

Sub-Registrar.Ext.4 (2) is the scanned copy of the Bananama. ―Borabor‖ of this 

deed is Abdul Mutalib, son of Abdul Mannas and ―likhgitong‖ is Nurul Islam, son of 

Matab Ali. Said Bynanama was registered on 30-09-2015 vide registered sale 

deed No.1856. In the said Bynanama, witness No.1 vide Ext.4(2) is Rabia Khatun, 

wife of Nurul Islam, vill-Bhojkowa, Mouza-Mahabhairab and witness No.2 is Abdul 

Motin, son of Abdul Joban, vill- Kacharipam. At page No.3 of the said Bynanama, 

there are signatures of seller Nurul Islam and buyer Abdul Mutalib. As per Ext.4 

(2) schedule of deed, 4 Katha land out of total 4 Bigha 10 Lessa, covered under 

Miyadi Patta No.60, Dag No.386, of village – Bhojkhowa, Mouza- Mahabhairab 

was sold. The boundary of the said land is: North – Jakir Hussain, South – Road, 

East – Abdul Jalil, and West – the pattadar himself. In the Ext.4, there is mention 

of the name of Rabia Khatun, wife of Nurul Islam, vill- Bhojkhowa, and Mouza- 

Mahabhairab as introducer. In his cross-examination, he deposed that Ext.4 (2) is 
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containing 3 pages. A Bynanama is executed between two parties. Signatures of 

both the parries are required. In the scan copy, Ext.4 (2), brought by him today 

does not bear the signatures of Abdul Mutalib at Page No.1 and 2. Ext.4 (2) deed 

was written on 29-09-2015. He has been working in the Tezpur Senior Sub-

Registrar Office from the month of September’2017 

DEFENDANT’S EVIDENCE 

15.  Per contra, the defendant’s side examined as many as 4 nos. of witness out of 

which DW-1 is defendant No.1 and she submitted her examination-in-chief 

through affidavit reproducing the contentions of the written statement and in her 

cross-examination she deposed that she does not know why the plaintiff has filed 

this suit. Neither has she sold any sold not she has any idea about selling of land. 

She does not know what amount of money was taken by her husband from the 

plaintiff when he was alive. She could not say if on 30-09-2015 her husband came 

to the Sub-Registrar office and registered the Ext.1, Bynanamna. She signed in 

the Ext.1, deed, as a witness. At the time of registration of Ext.1 she was present 

along with her husband. Ext.1 (8) is her signature. Though she was at the 

Registrar Office along with her husband, but she doesn’t know if her husband 

signed in the Ext.1, Bynanama. 

16. DW-2 is the son of Nurul Islam and he also submitted his examination-in-chief 

through affidavit reproducing the contentions of the written statement and in his 

cross-examination he deposed that the plaintiff field this suit against all the 

members of their family. He does not know why the plaintiff has filed the suit, 

either for money or anything else, he simply knows that a suit has been filed. He 

does not know if his father Nurul Islam took an amount of Rs.4,20,000/- from the 

plaintiff for sale of land. They never heard of it. His father was not in need of 

money. He does not know what steps the plaintiff has taken for purchase of land. 

He does not know what steps his uncle has taken. He heard from his mother that 

his uncle had done something irregularity. He does not know if his father took any 

advance amount for sale of land. He does not know anything about the fact of 

taking Rs.4,20,000/- as advance consideration out of total sale consideration of 

Rs.4,80,000/- in respect of the land situated at Bhojkhowa, Mahabhairab Mouza 

covered under Myadi Patta No.60, Dag No.386, measuring an area of 4 Kathas 

out of 4 Bigha 10 Lessas, and signing the Bynanama (Ext.1) on 29-09-2015 and 
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attending the Sub-Registry Office on 30-09-2015 for registration of the same  in 

favor of the plaintiff. He does not know what quantity of land is in the name of his 

father nor does he know the Dag and Patta Numbers. 

17. DW-3 submitted his examination-in-chief through affidavit reproducing the 

contentions of the written statement and in his cross-examination he deposed 

that he doesn’t have personal knowledge if the Ext.1, Bynanama was made by his 

uncle. He never saw it. He doesn’t have any knowledge if his aunty Rabia Khatun 

signed as a witness No.1 in the said deed or signed as an introducer. 

18. DW-4 deposed in his evidence that since June, 2015 he is discharging his official 

duty as Sheristadar of the office of Civil Judge, Sonitpur, and Tezpur. TS 

No.7/2010 was pending before the Court of Civil Judge, Sonitpur and same was 

disposed of on 09-09-2010. Final Decree was prepared on 19-12-2011. Ext.A is 

the original case record of TS No.7/2010. Plaintiff of that suit was Federal Bank 

Ltd., and defendants were Sirajuddin Ahmed, son of Md. Abdul Kadir, and Nurul 

Islam, son of Late Mohtab Ali. That suit was filed for recovery of loan amount 

from the defendant No.1. Defendant No.2 was the guarantor of the said loan of 

that suit. According to the plaint, a plot of land measuring 1 Bighas 1 Katha 5 

Lessas covered under Dag No.219, out of the total land measuring 4 Bigha 3 

Katha 6 Lessas and land measuring 4 Bigha 4 Katha 10 Lessas under Dag no.386, 

total 10 Bigha 4 Katha 1 Lessa of PP No.60 situated at village Bhojkhowa, Mouza- 

Mahabhairab was mortgaged to the plaintiff bank. Title Execution case No.10/15 

was filed in connection with TS No.7/10 and that Title Execution disposed of on 

satisfaction. Ext.B is the Title Execution case No.10/15. As per Title Execution 

case No.10/15, an amount of Rs.2 Lakhs was paid on 07-09-2015. On 20-11-2015 

DH has informed that remaining amount of Rs.4 Lakhs deposited to the plaintiff 

bank.  Accordingly, Decree was settled on full satisfaction. In his cross-

examination he deposed that plaintiff bank not specifically informed to the Court 

that which of the JD has deposited the remaining amount of Rs.4 Lakhs. Final 

order of satisfaction of decree was passed on 20-11-2015.  

APPRECIATION OF EVIDENCES ON RECORD 

19. I have carefully travelled through the testimonies of each witnesses in the 

backdrop of whole pleadings on record. At the outset, if we carefully peruse the 

contents of Ext.1 registered sale and agreement it becomes crystal clear that 
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predecessor of defendants Nurul Islam received an amount of Rs.4,20,000/- with 

intent to sale the suit land measuring 4 Kathas covered under Patta No.60 and 

Dag No.386. The witnesses of Ext.1 (Registered Agreement of Sale) have 

categorically proved the execution of that document in their presence. Defendant 

No.1 Rabia Khatun appears to be a witness of registered agreement of sale of suit 

land vide Ext.1. Ext. 2 and 3 are appears to be Jamabandi of Myadi Patta No.60 

and where names of the present defendants recorded after the death of their 

predecessor Nurul Islam.  

20. The documentary evidences adduced before this Court by the plaintiff side 

established downright that defendants’ predecessor Nurul Islam executed a 

registered agreement of sale of the suit land on consideration of Rs.4,80,000/- 

and he received an amount of Rs.4,20,000/- and it was further agreed that the 

defendant’s predecessor shall execute the registered sale deed over the suit land 

after receiving the balance amount subject to obtaining permission for sale. DW-1 

in her evidence-in-chief claimed that she along with her husband Nurul Islam 

went to the Sub-Registry Office and they put signatures over the documents 

without perusal of the contents of that document. The version of DW-1 not 

appears to be defensible in nature as being a man of ordinary prudent now-a-

days it is hardly believable that a person put his/her signature on a registered 

instrument without perusal of that document.  

21. If we carefully go through the settled procedure of registration of an instrument 

then it can be seen that during the process of registration the parties needs to 

appear before the Registrar and on being asked about the contents of the 

documents the parties are allowed to put his/her signature along with the thumb 

impression over the document. Admittedly Ext.1 appears to be a registered 

agreement of sale and it was duly registered before the Register in presence of 

PW-2 and PW-3. PW-5 is one official witness proved the execution and 

registration of Ext-1 document at the office of Sub-Register, Tezpur. DW-1 was a 

witness of that agreement and now she cannot deny about that execution of 

registered sale deed. DW-1 in her evidence-in-chief as well as in their written 

statement categorically affirmed that she along with her husband went to Sub-

Registry office, Tezpur and put their signatures without going through the 

contents of the document.  
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22. From the pleadings of plaintiffs side it divulges that there is no dispute that 

defendant’s predecessor not put his signature on Ext.1 document. The question 

remains answered as to whether the defendants’ predecessor Nurul Islam put his 

signature over said document without going through its contents. A person who 

put his signature in a registered instrument is stopped from taking plea that he 

was not aware of the contents of that document. In the same way, in this case, 

plaintiff and defendant No.1 and their predecessor Nurul Islam cannot be 

permitted to deny the contents of the registered instrument as the instrument is 

registered in compliance of that certain procedures. More also, the defendant side 

failed to adduce any trustworthy evidence to dismantle the credence of Ext-1. 

Accordingly, the plea put forwarded by the defendant side not appears to be 

sustainable in nature. 

23. On perusal of the oral as well documentary forms of evidences adduced by the 

plaintiff and defendants’ side, it divulges before this Court that the plaintiff Abdul 

Mutalib proved Ext.1 to be a registered sale of agreement and that executed by 

Nurul Islam, predecessor of the defendants, in respect of sale and purchase of 

land measuring an area 4 Kathas covered by Miyadi Patta No.60, Dag No.386 with 

the plaintiff and before he executes the registered sale deed in compliance with 

terms and condition of Ext.1, sale of agreement, he died. Accordingly the suit 

property subsequently inherited by the defendants of this case and their names 

has been recorded over the suit Patta and Dag and Ext.2 is the proof of 

Jamabandi. PW-4 being a Lat Mandal of Mahabhairab Mouza appeared before the 

Court proved Ext.3 documents. As such, considering the documentary forms of 

evidences vide Exts. 1, Ext-2 and Ext-3 this Court finds that the defendants duly 

inherited the suit property of the vendor of Ext.1 and accordingly plaintiffs right to 

sue survives against the legal heirs of his vendor who are the defendants of this 

case. 

24. The defendants side also adduced oral forms evidences out of which DW-1, DW-

2, and DW-3 are appears to be defendants of this case and admittedly the legal 

heirs of Nurul Islam who executed the sale and agreement with the plaintiff by 

Ext.1. All three witnesses in their evidence-in-chief reproduces the contentions of 

the written statement by denying the so called agreement and taking some plea 

of obtaining a loan by one Sirajuddin and defendants predecessor Nurul Islam 
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stood as a guarantor of the son-in-law of Abdul Latif, Sirajuddin. The cross-

examination part of the three witnesses makes it crystal clear that they do not 

have any knowledge if their predecessor received any amount from the plaintiff 

with intent to sale 4 Kathas of land. As such, it is seen that all three witnesses of 

defendant’s side failed to remain standby with their examination-in-chief during 

their cross-examination and the plaintiff side dismantled their credence during the 

time of their cross-examination. 

25. The Learned Advocate of defendants side during the time of argument 

questioning about the actual date of payment of advance amount by vehemently 

arguing before this Court that as per para 4 of the plaint the sale deed was 

prepared on 29-09-2015 and on 30-09-2015 plaintiff paid Rs.4,20,000/- to the 

defendants predecessor Nurul Islam. He further submitted that as per Ext.1 deed 

of agreement was prepared on 29-09-2015 and the other witnesses deposed that 

said money was paid on 30-09-2015 at verandah of the Sub-Registry office. 

26. If we meticulously peruse the pleadings of the plaintiff side in the light of points 

of argument of defendants side then it becomes crystal clear that as per the 

contents of the plaint in para No.4 plaintiff categorically stated that deed of 

agreement of sale was prepared on 29-09-2015 and on 30-09-2015 the plaintiff 

paid Rs.4,20,000/- to Nurul Islam in presence of witnesses and in Ext.1 it was 

cited that Nurul Islam received Rs.4,20,000/- on 29-09-2015 and said document 

was registered on 30-09-2015. PW-1 in his cross-examination deposed that he 

paid Rs.4,20,000/- to Nurul Islam on 29-09-2015 that recognized a fact that 

plaintiff paid Rs.4,20,000/- on 29-09-2015 and document was registered on 30-

09-2015. It is self-proclaimed and established fact that the alleged agreement of 

sale vide Ext.1 was registered on 30-09-2015 and the payment was made on 29-

09-2015 and there is some contradictions regarding date of actual transaction 

from the contentions of the plaint with the version of Ext.1. PW-1 contradicted 

the date of payment of the advance amount to the defendant’s predecessor but 

neither the defendant’s side nor does any one of the defendant witnesses 

disproves the alleged transaction by way of adducing any other mode of 

evidence. The execution of Ext.1 otherwise proved from the oral and 

documentary forms of evidences where DW-1 also appears to be a witness and 

she in her cross-examination admitted that she does not know about execution of 
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an agreement of sale and she in her cross-examination again deposed that she 

went with her husband to Tezpur Sub-Registry office for execution of Ext.1. 

27. Therefore, in presence of corroborative piece of evidences, this Court finds Ext.1 

duly proved before this Court and same is a registered document and same was 

registered by complying with various modes of registration and the defendants 

side failed to create any reasonable doubt against the execution of Ext.1. Hence, 

minor discrepancies divulges from the plaint regarding the actual date of payment 

of advance amount can be overlooked. 

28. To sum up the oral and documentary forms of evidences adduced by the plaintiff, 

this Court finds that there was an agreement of sale executed between the 

plaintiff and defendant’s predecessor Nurul Islam in respect of sale and purchase 

of the suit land with an consideration amount of Rs.4,80,000/- and the document 

was prepared on 29-09-2015 and same was registered on 30-09-2015 and the 

payment of Rs.4,20,000/- was made on 30-09-2015. It further appears to be 

proved from the pleadings of the defendant’s side that son in law of Abdul Latif, 

named Sirajuddin obtained bank loan where the defendant’s predecessor Nurul 

Islam was a guarantor and said Sirajuddin defaulted in respect of payment of the 

loan amount where Nurul Islam was the guarantor and that part of pleading 

supports the fact of execution of registered instrument by the guarantor Nurul 

Islam in favor of the plaintiff with the intent to discharge the burden of Abdul 

Latif, son-in-law Sirajuddin where he stood as a guarantor. During the trial the 

defendant side called a case records vide TS No.7/10 and T.Ex No.10/15 and on 

perusal of those case records, this Court finds that Federal Bank and Sirajuddin 

Ahmed are the parties of that suit and same was decreed in favor of Federal Bank 

and subsequently on 20-11-2015 an amount of Rs.4 Lakhs was paid towards the 

final payment of the execution case by the J.D. The defendant’s side during the 

cross-examination of oral evidences of five witnesses failed to collect any sort of 

material contradictions upon which their evidence may be disbelieved. 

29. DW-1 and DW-3 have denied the fact of execution of agreement of sale between 

Nurul Islam and the plaintiff. They failed to substantiate their pleadings by way of 

adducing corroborative piece evidence before this Court. DW-2 and DW-3 in their 

cross-examination part categorically deposed that they do not know whether 

Nurul Islam received the amount of Rs.4,20,000/- from the plaintiff. That part of 
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their evidence makes it crystal clear that they do not know any transaction of the 

plaintiff and their predecessor. DW-2 also does not know whether his father sold 

out land to Abdul Latif. He further does not know about execution of deed in Sub-

Registry office. As such, it is seen that evidence of DW-2 and DW-3 not appears 

to be corroborative and supportive with versions of their mother DW-1. DW-1 is 

the wife of deceased Nurul Islam and she in her cross-examination deposed that 

she does not know why the plaintiff filed the suit and does not know about the 

sale and purchase of the land. She does not know how much amount her 

husband received from the plaintiff. She does not know whether her husband 

appeared before Sub-Registry Office and executed Ext.1 registered sale deed on 

30-09-2015. She does not know why she put her signature in her evidence-in-

chief. She further affirmed that she stood as a witness of Ext.1. She does not 

know whether her husband put his signature when Ext.1 was registered. She 

along with her husband went there. Ext.1 (8) is her signature. She does not know 

whether her husband put his signature in the deed. As such from the cross-

examination part of DW-1 it divulges that she did not know why she put her 

signature in her evidence-in-affidavit and she further exhibited her signature in 

Ext.1 as Ext.1(8). She does not know whether her husband put his signature. 

DW-1 herself appears to be contradictory with her examination-in-chief and the 

plaintiff side brought sufficient contradictions that dismantle the credence of DW-

1.  

30. As such from the above said discussion, to sum up the evidence on record this 

Court finds that DW-1 herself proved her signature on Ext.1 as Ext.1 (8) and she 

has no knowledge about the money received by her husband from the plaintiff, 

although she had claimed in her evidence-in-chief that there was no agreement of 

sale of the suit property executed between her husband and plaintiff.  

31. After meticulous appreciation of evidences on record the balance of probability 

establish in favor of the plaintiff side and that is sufficient to turn the scale in 

favor of the plaintiff. 

32. Therefore, in the light of oral as well as documentary evidence on record it can be 

safely concluded her by way of observing that plaintiff proved his contentions by 

establishing that defendants’ predecessor Late Nurul Islam executed a registered 

sale of agreement of suit land in his favor on receiving an amount of 
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Rs.4,20,000/- out of total sale consideration amount of Rs.4,80,000/- and it was 

agreed by said Nurul Islam that on payment of Rs.60,000/- he will be liable to 

execute sale deed in respect of the suit land in favor of the plaintiff. Accordingly, 

this Court finds that defendant’s predecessor has received Rs.4,20,000/- on 30-

09-2015 from the plaintiff with intend to sale the suit land. Accordingly, Issue 

No.3 is answered in affirmative and in favor of the plaintiff. 

33. Issue No.4:  This issue relates to ―Whether plaintiff was always willing to perform 

his part of the contract?‖Prior entering into the discussion on this issue let us 

peruse the settled provisions of law for proper understanding of the dispute in 

hand. Section-16 of Specific Relief Act, provides personal bars to relief.—Specific 

performance of a contract cannot be enforced in favour of a person— 

(a) Who would not be entitled to recover compensation for its breach; or 

(b) who has become incapable of performing, or violates any essential 

term of, the contract that on his part remains to be performed, or acts in 

fraud of the contract, or wilfully acts at variance with, or in subversion of, 

the relation intended to be established by the contract; or 

(c) Who fails to aver and prove that he has performed or has always been 

ready and willing to perform the essential terms of the contract which are 

to be performed by him, other than terms the performance of which has 

been prevented or waived by the defendant? Explanation.—for the 

purposes of clause (c),— 

(i) where a contract involves the payment of money, it is not essential for 

the plaintiff to actually tender to the defendant or to deposit in court any 

money except when so directed by the court; 

(ii) The plaintiff must aver performance of, or readiness and willingness to 

perform, the contract according to its true construction. 

34. The language in Section 16 (c) does not require any specific phraseology but only 

that the plaintiff must aver that he has performed or has always been and is 

willing to perform his part of the contact. So the compliance of ―readiness and 

willingness‖ has to be in spirit and substance and not in letter and form. So to 

insist for a mechanical production of the exact words of a statute is to insist for 

the form rather than the essence. So the absence of form cannot dissolve an 

essence if already pleaded. 
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35. The Hon’ble Supreme Court on aspects of requirement to comply with the 

mandatory provisions of Section 16 (c) of the Specific Relief Act, observed as 

follows: 

36. ―…The plaintiff did not plead either in the plaint or at any subsequent stage that 

he was ready and willing to perform the agreement pleaded in the written 

statement of defendant. A suit for specific performance has to conform to the 

requirements prescribed in Forms 47 and 48 of the 1st Schedule in the Civil 

Procedure Code. In a suit for specific performance it is incumbent on the plaintiff 

not only to set out agreement on the basis of which he sues in all its details, he 

must go further and plead that he has applied to the defendant specifically to 

perform the agreement pleaded by him but the defendant has not done so. He 

must further plead that ne has been and it still ready and willing to specifically 

perform his part of the agreement. Neither in the plaint nor at any subsequent 

stage of the suit the plaintiff has taken those pleas. As observed by this Court in 

Pt. Prem Raj v. D.L.F. Housing and Construction (Private) (Ltd.) and another, 

(Civil Appeal No 37/ 66, decided on 4.4.1968) (reported in 1968 (3) SCR 648) that 

it is well settled that in a suit for specific performance the plaintiff should allege 

that he is ready and willing to perform his part of the contract and in the absence 

of such an allegation the suit is not maintainable.‖ 

37. While explaining this point, the Supreme Court made reference to its judgment in 

the case of His Holiness Acharya Swami Ganesh Dassji v. Sita Ram Thapar, 

reported as (1996) 4 SCC 526, wherein the Court drew a distinction between 

readiness to perform the contract and willingness to perform the contract. It was 

observed that by readiness it may be meant the capacity of the plaintiff to 

perform the contract which would include the financial position to pay the 

purchase price. 

38. As far as the willingness to perform the contract is concerned, conduct of the 

plaintiff has to be properly scrutinized along with attendant circumstances. The 

factum of readiness and willingness to perform plaintiff’s part of the contract is to 

be adjudged with reference to the conduct of the party and the attending 

circumstances. 

39. Now coming to the present case in hand on bare perusal of the plaint, it is seen 

that plaintiff in his plaint very categorically stated that he is ready and willing to 
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perform his part of contract i.e. to purchase the suit land on payment of the 

remaining sale consideration amount of Rs.60,000. He is still ready and willing to 

purchase the suit land described in the schedule on payment of the remaining 

sale consideration. The defendants are being legal heirs of vendor of plaintiff 

bound in law to perform the concluded contract of sale i.e. to sale the suit land by 

executing the registered deed and to deliver the possession of the same as per 

the terms of aforesaid concluded contract.  

40. To adjudge whether the Plaintiff is ready and willing to perform his part of the 

contract, the Court must take into consideration the conduct of the Plaintiff prior 

and subsequent to the filing of the suit along with other attending circumstances 

and to prove willingness to perform plaintiff must enter witness box. Right from 

the date of the execution till date of the decree, he must prove that he is ready 

and has always been willing to perform his part of the contract.  (Man Kaur 

(dead) by LRS. Vs. Hartars Singh Sangha, (2010)10SCC512). 

41. In this case we have seen from the previous conduct of plaintiff till the conclusion 

of the dispute the plaintiff as PW-1, in his evidence-in-chief, reproduced his 

pleadings as he claimed in his plaint and during his cross-examination the 

defendant failed to dismantle his credence by way of bringing out any sort of 

material contradictions. The other witnesses i.e. PW-2 and PW-3 also supported 

that plaintiff agreed to pay the remaining amount of Rs.60,000/- at the time of 

execution of sale deed. On contrary the defendant’s side failed to disprove the 

versions of the witnesses by way of bringing out any sort of materials 

contradictions. 

42. It further divulges from the case record that plaintiff in his plaint in para no-5 & 

Para No-6 categorically pleaded that he on-30/01/15 & 01/12/15 approached the 

defendants and their predecessor for execution of registered sale deed on 

receiving remaining balance consideration amount of Rs.60,000/- and 

subsequently, on several occasions he asked the defendants to execute registered 

sale deed in his favour on payment of balance amount. That part of his 

contentions remains unshaken as the defendants side failed to deny those facts 

during the cross-examination of witnesses. The plaintiff further appearing before 

the witness box as PW-1, supported those facts that he is ready to pay the 

remaining outstanding amount to the defendants.  
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43. Therefore in the light of the evidences on record this court finds that plaintiff 

proved that he is ready and willing to perform his part. Hence, issue no-4 is 

answered in affirmative and in favor of the plaintiff. 

44. ISSUE NO-2:- Whether the Sale Agreement dated 29-09-2015 was 
obtained by the plaintiff from the predecessor of the defendants by 
fraud and misrepresentation? 
The defendants side in their written statement contended that their predecessor 

named Nurul Islam never received Rs.4,20,000/- from the plaintiff for selling the 

suit land, rather they claimed that one Sirajuddin who is the son-in-law of Abdul 

Latif obtained a loan from Bank and subsequently defaulted in paying the 

instalments and in that loan, defendant’s predecessor Nurul Islam was a 

guarantor. Consequent to that when the bank asked the guarantor to repay the 

outstanding amount said Nurul Islam approached Abdul Latif for taking necessary 

recourse and consequently said Abdul Latif went to the house of Nurul Islam and 

told him that he is going to obtain a loan from the plaintiff amounting to 

Rs.4,20,000/- to repay the outstanding bank loan amount and further asked the 

defendant No.1 and her husband Nurul Islam to attend Sub-Registry Office, 

Tezpur and they put their signatures without going through the contents of the 

document and the defendant’s predecessor came to know about the contents of 

the sale agreement when plaintiff approached him to execute registered sale deed 

in respect of the suit land. 

45. The defendants to prove the above said contentions examined as many as four 

numbers of witnesses including one official witness. DW-1, DW-2 & DW-3 being 

the defendants in their evidence in chief submitted in affidavit reproducing the 

pleadings of their written statement. But during their cross-examination they 

failed to remain standby with their previous versions and their cross-examination 

part further makes it clear that they don’t know if their predecessor received any 

money from the plaintiff to sale the suit land. DW-1, herself deposed certain facts 

in respect of her signature and appearance before the Sub-Registry Office along 

with her husband. She also don’t know whether her husband received any money 

from the plaintiff to sale the suit property. Hence, it seen that all the witnesses 

failed to establish their pleas by way of adducing any cogent evidences before 

this court.  
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46. In the light of discussions and decisions of issue No.3, this Court finds that the 

plaintiff side proved his case and defendant side failed to adduce cogent and 

probable evidence to prove the issue No.2 in their favor. The defendants side 

further failed to adduce any evidence of fraud or miss-representation allegedly 

done by the plaintiff on 29-09-2015 rather from the evidences on record it 

becomes crystal clear before this Court that defendants predecessor Nurul Islam 

duly executed registered sale deed with the plaintiff to sell the property in favor 

of the plaintiff after receiving Rs.4,20,000/-. As such, issue No.2 is answered in 

negative and against the defendant. 

47. ISSUE NO-5:- Whether the predecessor of the defendants & the defendants 

themselves failed to or refused to execute the registered Sale Deed? The oral as 

well as documentary forms of evidence adduced and presented before this Court 

by the plaintiff side categorically established and proved that during the life time 

of defendants’ predecessor Nurul Islam the plaintiff approached him to execute 

the registered sale deed in his favor but said Nurul Islam avoided to execute the 

registered sale deed by showing one or more other grounds and subsequently 

after his death the plaintiff approached the legal heirs of Nurul Islam i.e. the 

defendants and subsequently on being declined to them to execute the registered 

sale deed, plaintiff filed this case for specific performance of contract. 

48. As such, upon the oral as well as documentary forms of evidences, it can safely 

concluded here by way of observing that defendants and their predecessor 

declined to execute or refused to execute the registered sale deed in compliance 

of terms and conditions of Ext.1 sale and agreement. Hence, issue No.5 is 

answered in affirmative and in favor of the plaintiff. 

49. ISSUE NO-6&7:- Both the issues are co-relates and that is why both were taken 

together for discussions and decisions. In the light of discussions and decision of 

all the foregoing issues, this court is of considered opinion that plaintiff is entitled 

to get a decree of specific performance of contract of sale by directing the 

defendants to execute the register sale deed in favor of the plaintiff in respect of 

suit land measuring 4 Kathas covered by Dag No.386 patta No.60 by accepting 

the balance sale consideration of Rs.60,000/- only and if the defendant refuses 

and neglects or fails to obey the decree of specific performance of contract the 

execution of sale deed will be affected in accordance with Order XXI Rule-34 of 
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CPC. The plaintiff further entitled to the cost of entire proceeding from the 

defendant. The plaintiff is further not entitled any other reliefs as prayed for. 

Hence, issue no-6 & 7 are answered partly in affirmative and in favor of the 

plaintiff. 

ORDER 

50. In the result the plaintiff suit is decreed partly by way of granting the following 

reliefs:-  

 That the plaintiff is entitled to get a decree of specific performance of 

contract of sale; 

 That Plaintiff will pay the balance sale consideration of Rs.60,000/- 

(Rupees sixty thousand Only) to the defendants within three months from 

the date of decree and the defendants shall execute the registered sale 

deed in favor of the plaintiff at the cost of the plaintiff.  

 That if the defendant fail to execute the sale deed despite the balance sale 

consideration being offered by the plaintiff, then the plaintiff shall deposit 

the same before the Court and get the sale deed executed through Court.  

 That plaintiff is entitled to get cost of the entire proceeding from the 

defendant and cost of the proceeding shall be calculated and ordered at 

the time of preparing the decree; 

51. Prepare the decree accordingly. Judgment is pronounced and delivered in open 

court under the hand and seal of this court on 3rdday of April’ 2019.  

 

CIVIL JUDGE, SONITPUR 
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APPENDIX 

 

1. Plaintiff’s witnesses:- PW-1 Md. Abdul Mutlib 

PW-2 Md. Abdul Motin  

PW-3 Md. Abdul Latif 

PW-4 Md. Zeherul Rahman 

PW-5 Sri Gagan Bania 

 

2. Plaintiff’s exhibits    :-  

Ext-1 is Agreement of Sale No.1856 of 2015 

Ext-1(1) t0 Ext-1(8) Signatures 

Ext-2 is the Jamabandi 

Ext-3 is the Chita Book 

 

3. Defendant’s witnesses: - DW-1 Must. Rabia Khatun 

DW-2 Md. Inamol Haque 

DW-3 Md. Habibur Islam 

DW-4 Sri Subimal Pathak 

 

4. Defendant’s Exhibits :-  

   Ext-A is original case record TS No.7/2010 

Ext-B is Title Execution case No.10/2015 
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