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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

28th November, 2019 
 

TITLE SUIT NO. 18/2012 
 
Sri Krishna Shil 
Son of (L) Jatindra Shil 
Vill: Katanigaon 
PO & PS- Thelamara 
Mouza- Naharbari 
District – Sonitpur, Assam   -- Plaintiff       

-Vs.- 

  (1)  Bega Gour – died 
    1(i) SriMohan Bauri 
    1(ii) Smt. Manisha Bauri 
    Son and daughter of Swapan Bauri 
    Both grand-children of Bega Gour 
    (Defendant No.1 (i) and 1(ii) being minors  
    are being represented by their father Sri  
    Swapan Bauri. 

(2)  Aaguna Gour @ Agnu Gour @ Amuna Gour - died 
 2(i) Smt. Rangia Gour 
 Wife of Aaguna Gour @ Agnu Gour @ Amuna Gour 
 2(ii) Smt. Tileswari Gour 
 2(iii) Smt. MamoniGour 
 2(iv) Smt. Lilaboti Gour 

2(v) Smt. Boby Gour 
2(vi) Smt. Niru Gour 
All daughters ofAaguna Gour @ Agnu Gour @ Amuna 
Gour 
2(vii) Sri Mileswar Gour 
2(viii) Sri Subeswar Gour 
Both sons ofAaguna Gour @ Agnu Gour @ Amuna 
Gour 
2(ix) Sri Mina Gour 
Wife of Late Durgeswar Gour 
2(x) Sri Aman Gour 
2(xi) Sri Summon Gour 
Being minor defendant Nos.2(x) and 2(xi) 
are represented by their natural guardian and mother 
defendant No.2 (ix) Smt. Mina Gour 
 
 



 

 

 

 

2 
Title Suit No-18 of 2012 

(Sri Krishna Shil- Vs. Sri Bega Gour and others) 
 

  

 
(3)  Sri Ganga Gour @ Gajata Gour 

Son of Late Dhaniram Gour 
(4)  Smt. Budhni Gour 
  Wife of Thanuram Gour 
(5)  Sri Nomal Gour  
  Son of Thanuram 
  All legal heirs of Late Dhaniram Gour 
  R/o – Katonigaon 
  Mouza- Naharbari 

P.O.& PS -Thelamara,  
District – Sonitpur, Assam 

(6)  Sri Swapan Bauri 
  Son of Late Jatia Bauri  
  Vill – Katonigaon 
  Mouza- Naharbari 

P.O.& PS -Thelamara,  
District – Sonitpur, Assam 

(7)  Sri Nripen Debnath 
  Son of Late Digendra Debnath 
  Vill – Kamar Chuburigaon 
  P.O.& PS -Thelamara,  

Mouza- Naharbari 
District – Sonitpur, Assam 

---- Defendants 
“This is a suit for declaration of rights, title and interest and 
further reliefs of specific performance of contract and perpetual 
prohibitory injunction and the suit is came up for final hearing 
16/11/2019” in presence of the following advocates:-  
   

Ld. Advocate appeared for the plaintiff           : - Mr. T. Paul 
Ld. Advocate appeared on behalf of defendants: - Mr. S. Mishra 

 
JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff‘s case appears to be in a narrow campus is that Late Dhaniram Gour 

was the owner of 2 Bigha 2 Kathas 12 Lessas of land under Dag No.198 

covered by periodic Patta No.38 and his heirs and successors i.e. defendants 

inherited the said property. That plaintiff had possession of a portion thereof 

measuring 3 ½ Katha for three decades. That defendant No.1 with the 

consent and concurrence of other defendants sold 1 Katha landto the 

plaintiff vide registered sale deed No.1305 of the year 2004 and accordingly 

plaintiff got his name mutated over such land. That defendant No.1 on 02-

02-2012 executed an agreement of sale in respect of 2 Kathas of land in 
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favour of the plaintiff on consideration of Rs.2, 10,000/- and out of which 

plaintiff had paid Rs.90, 000/- to the defendant No.1 as advance. That on 

31-03-2010 the defendants forcefully attempted to threw the plaintiff from 2 

Kathas 10 Lessas of land located on the south of the plaintiff‘s own land and 

house and thereby the plaintiff had initiated a proceeding u/s 145 Cr.P.C 

against the defendants and same registered vide Misc. Case 

No.6/107/145/2012 and consequently the said land measuring 2 Kathas 10 

Lessas was attached. That as per the concluded contract the defendant No.1 

required to obtain permission to complete the sale on receiving Rs.1, 

20,000/- but the defendant no-1 Bega Gor instead of complying the terms 

and conditions of contracted attempted to ousted the plaintiff from the suit 

land. Hence, the plaintiff brought instant law-suit against the defendants for 

declaration of the right, title and interest, specific performance of contract 

with other consequential relief.  

2. Subsequently, in the event of death of defendant no-1 Bega Gor, his 

grandchild were impleaded in this suit as defendants Nos. 1(i) and 1(ii) and 

they represented through their father named Sawpan Bauri and who 

subsequently impleaded in the suit as defendant no-6. During the pendency 

of the suit the plaintiff impleaded defendant No.6 and defendant no-7 and 

further prayed that during the pendency of the suit defendant No.6 sold a 

portion of suit land measuring 1 Katha 10 Lessas belonging to the minor 

defendants i.e. defendants Nos. 1(i) and 1(ii) without any previous 

permission to the defendant No.7 vide registered sale deed No.620/2015 

dated 28-10-2015. It was further pleaded by the plaintiff that prior to sale of 

land on 28-10-2015, the defendant No.6 illegally mutated his name on the 

land of the minors which is illegal and liable to be cancelled. Hence, the 

plaintiff further prayed cancellation of sale deed No.620/2015 along with 

cancellation of mutation entry of Swapan Bauri i.e. the defendant No.6 as 

null and void.  

Case of the defendants: 

3. The defendant No.1 Bega Gour, Aguna Gour, Gangaram Gour and Budhni 

Gour, Numol Gour contested the suit by filing written statement both in law 

and facts.We have already quoted above that during the pendency of the 
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suit, in the event of death of defendant No.1 Bega Gour, his grand-daughter 

and grand-son Mohan Bauri and Manisha Bauri impleaded in this suit as 

minor defendants. Furthermore, during the pendency of the suit, due to 

death defendant No.2, her legal heirs were impleaded and they contested 

the suit by filing written statement both in law and facts. Other two 

defendants i.e. defendant No.6 and 7 also contested the suit by denying the 

contents of the plaintiff‘s story.  

4. The defendants presented their written statement denying the entire 

contentions of the plaint and further pleaded that land measuring 2 Bighas 2 

Katha 12 Lessas covered under Dag No. 198 of periodic Patta No.38 owned 

and possessed by late Dhaniram Gour and after his death his four sons, 

namely, Aghuna Gour, Laghanu Gour @ Dhuna Gour, Bega Gour and Ganga 

Gourinherited the said property. That Laghanu Gour @ Dhuna Gour died in 

the year 1992 leaving behind his wife Budheswari and son Numol Gour as 

his legal heirs and successors. That defendant Nos. 1, 2, 3, husband of 

defendant No.4 and father of defendant No.5 mutated their names in the 

Jamabandi of P.P No.79. That plaintiff never seized and possessed 3 ½ 

Kathas of land for three decades. It is admitted that defendant No.1 Bega 

Gour in the year 2004 sold land measuring 1 Katha to the plaintiff vide 

registered sale deed No.1305/2004 and delivered possession of 1 Katha to 

the plaintiff on the date of registration of sale deed. That plaintiff in the year 

2004 came to the village of Katonigaon and he falsely claimed possession of 

3 ½ Kathas of land for more than 3 decades. That plaintiff never possessed 

3 kathas 2 Lessas of land in addition to the land sold to the plaintiff. That 

defendant No.1 on 02-02-2012 never executed an agreement of sale for 2 

Kathas of land in favour of the plaintiff. That neither the defendant No.1 nor 

other defendants executed an agreement of salein favour of the plaintiff for 

sale of any portion of their land and plaintiff has not paid any advance 

amount to the defendant No.1 or any other defendants. That so called 

agreement dated 02-02-2012 is nothing but a fraudulent document prepared 

with an intention to grab the land of the defendants. That defendant No.1 is 

a habitual drunker and from the year 2011 he used to consume illicit liquor 

day and night and he has no sense what he was doing. That defendant No.1 
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has no right to enter into agreement of sale with any person as he had 

already disposed of his share of land from Periodic Patta No.79 of Dag 

No.198. That before institution of the suit, plaintiff filed petition No.145 

Cr.P.C on 31-03-2012 vide Misc. case No.6/107/145/2012 before ADC 

against Bega Gour, Swapan Bauri, Jagadish Debnath and Nripen Debnath 

with false allegations in that petition there was no whisper about so called 

agreement of sale dated 02-02-2012. Defendant No.1 Bega Gour sold 1 

Katha of land to Suklal Gour and further sold 1 Katha of land to plaintiff. 

That defendant No.1 also sold 1 Katha 1 Lessa of land to Khitish Sarkar vide 

registered sale deed No.152 of 2005 and delivered possession. That 

defendant No.1 Bega Gour and defendant No.3 Ganga Gour on 02-02-2005 

jointly donated land measuring 4 kathas to Purnima Gour, daughter of Bega 

Gour and wife of Swapan Bauri, by executing registered gift deed 

No.151/2005 and delivered possession. That all the aforesaid lands sold and 

gifted by defendant No.1 Bega Gour covered by P.P No.79 and Dag No.198 

and said Bega Gour in this way disposed of land 1 Bigha 2 Katha 1 Lessa out 

of total land measuring 2 Bighas 2 Katha 12 Lessas. That defendant No.1 

long ago disposed of land more than his share as stated above. So, on 02-

02-2012 the defendant No.1 had no right to enter into an agreement of sale 

as claimed by the plaintiff. That Purnima was the owner of 4 Kathas of gifted 

land and after her death, her husband Swapan Bauri became owner of the 

said land and his name was also mutated in the Jamabandi on 09-04-2002. 

That plaintiff is in the possession of 1 Katha of land of Dag No.198 as 

purchased by him from Bega Gour and he constructed house and structures 

thereon in the year 2004 and said 1 Katha land and house situated in the 

middle of the land of Khitish Sarkar as the land of Khitish Sarkar situated 

within the three sides of land of the plaintiff. Hence, the question of 

executing an agreement of sale by said Bega Gour in favour of the plaintiff 

does not arise and accordingly the defendants prayed to dismiss the suit.  

5. The minor defendants and defendant Nos. 6 and 7 submitted written 

statement jointly and separately denying the version of the plaintiff and 

supporting the pleas of the other defendants. It is further pleaded by them 

that mother of minor defendant Nos. 1(i) and 1(ii) Purnima Gour who is the 
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wife of Swapan Bauri was owner of 4 Kathas of land on having a gift deed 

from her father and uncle and after her death, the name of defendant No.6 

recorded in the Jamabandi. Consequently, the defendant No.6 being a day 

labour who unable to maintain minor defendant Nos. 1(i) and 1(ii) and due 

to starvation and financial crisis, defendant No.6 sold 1 Katha 10 Lessas of 

land in favour of defendant No.7 by executing a registered sale deed 

obtaining permission from the D.C. Sonitpur, Tezpur. More also, minor 

defendants Nos. 1(i) and 1(ii) are under care and custody of defendant No.6 

as he is representing the minor as guardian –at-litem in this case. Hence, 

they also prayed to dismiss the suit with cost.  

6. Upon the above said pleading my predecessor in office framed the following 
issues:-  

ISSUES 
I. Whether there is any cause of action for the suit? 

II. Whether the suit is barred under section 34 of the 
Specific Relief Act? 

III. Whether the defendant No.1 entered into concluded 
contract with the plaintiff for sale of the suit land on 
02-02-2012 by receiving the advance amount of 
Rs.90,000/- out of total sale consideration for 
Rs.2,10,000/- ?  

IV. Whether the plaintiff is entitled to the decree as 
prayed for?  

V. To what other relief/ reliefs the parties are entitled 
to? 

ADDITIONAL ISSUES 
VI. Whether the suit is bad for miss-joinder of defendant 

Nos.2, 3, and 4 and 5? 
VII. Whether the plaintiff has been possessing 3 ½ Katha 

of land for over 30 years? 
 

7. Considering the nature of dispute, for the sake of proper disposal of the suit 

this court in exercise of power under order-14 Rule-5 of CPC framed 

following issues:-   

AdditionalIssue No. (i)& (ii):- 

(i) Whether plaintiff is willingand ready to 

perform his part of contract?  

(ii) Whether the defendant no-1 violated the 

terms of contract by declining to execute 

registered sale deed in favor of the plaintiff? 
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(iii) Whether the sale deed no-620 of 2015 

executed by defendant no-6 in favor of 

defendant no-7 is null and void? 

8. Plaintiff side to prove his contentions adduced both ocular as well as 

documentary forms of evidences. Per contra, defendant side also offered 

both ocular and documentary forms of evidences by way of examining 

3no‘sof witnesses before this court.  

9. Now for the sake of brevity of the judgment and for proper appreciation, let 

us reproduce some relevant portion of the evidences of both the sides as 

follows:-  

EVIDENCES ADDUCED BY THE PLAINTIFF 

10. PW-1 has submitted his examination-in-chief through affidavit supporting the 

entire contents of the plaint and exhibited following documents through his 

evidence in chief:- 

Ext.1 is the original agreement of sale dated     
02-02-2012; 
Ext.1 (1) and 1(2) are the signatures of Bega 
Gour; 
Ext.1 (3) is the signature of witness No.1 Shasti 
Ranjan Dhar; 
Ext.1 (4) is the signature of witness No.2 Hiren 
Mandal; 
Ext.1 (5) is the signature of deed writer Sri 
Dwijendra Debnath; 
Ext.2 is the certified copy of Jamabandi PP No.79 
(new) and 38 (old) dated 22-05-2012; 
Ext.3 is the certified copy of Old Jamabandi PP 
No.79 (new) and 38 (old) dated 03-02-2012; 
Ext.4 is the original case record, vide Misc. Case 
No.06/107/145/2012; 
Ext.4 (1) is the attachment order vide Misc. Case 
No.06/107/145/2012 dated 09-04-2012; 
Ext.5 is the original registered sale deed in the 
name of purchaser/plaintiff, vide registered Deed 
No.1305 dated 04-06-2012; 
Ext.6 is the certified copy of registered sale deed 
No.620 dated 28-10-2015; 
Ext.7 is the certified copy of Jamabandi PP No.79 
dated 05-04-2016; 
Ext.8 is the Land Holding Certificate in the name 
of plaintiff dated 13-01-2012; 

   Ext.9 to 11 are the Land Revenue pay receipts; 
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11. PW-1 in his cross-examination testified that after purchasing the land from 

defendant Bega Gour, he is residing there with his family 

membersconstructing house. Ext.5 is the registered sale deed No.1305 for 

the year 2004 of Dhekiajuli Sub-Registrar‘s office, dated 04-06-2004. Vide 

this sale deed he purchased land(Bari class)from Bega Gourmeasuring 1 

Katha out of 2 Bighas 2 Katha 12 lessas covered by Dag No.198 of Patta 

No.79 of village Katonigaon, Mouza- Naharbari. His purchased land is 

bounded by North- Bega Gour, south – Khitish Sarkar, east – village road 

and west – Genu Mandal & Khitish Sarkar. Dhaniram Gour who was the 

original pattadarof the land covered by Dag No.198 of Patta 

No.79alreadydied. The total land of this patta was 2 Bighas 2 Katha 12 

lessas. Dhaniram Gour had four sons namely, (1) Aghuna Gour (dead), (2) 

Dhuna Gour (dead), (3) Bega Gour, who died during the pendency of the 

suit, and (4) Ganga Gour. After the death of original pattadar Dhaniram 

Gour, his four sons became the owners of land by right of inheritance. If the 

aforesaid total land measuring 2 Bighas 2 Katha 12 lessas is divided amongst 

the four sons of Dhaniram Gour, then share of each of them would be 3 

Katha 3 Lessas. In the Ext.2 and Ext.7, Jamabandi, submitted by him, the 

names of the four sons of Late Dhaniram Gour were mentioned as pattadars. 

In the registered sale deed, vide Ext.5, there is thumb impression of Bega 

Gour as a seller. Bega Gour sold 1 Katha land out of the suit patta to Suklal 

Gour. Suklal Gour also sold off his purchased land measuring 1 Katha to 

Amulya Biswas. Vide Ext.7 Bega Gourhad sold 1 Katha land to him. Bega and 

Ganga Gour gave 4 kathas of land out of the suit dag to the daughter of 

Bega Gour, named Purnima Gour and mutation was also done in her name. 

After the death of Purnima this land was mutated in the name of her 

husband named Swapan Bauri. Mutation was done in 1 Katha 1 Lessa of 

land in the name of Khitish Sarkar, son of Khetra Mohan by right of sale 

along with Bega Gour. Vide Ext.7, Jamabandi, Bega Gour transferred 5 Katha 

1 lessa of land by way of sale and gift. Ext.A is the original record of Misc. 

Case No.06/107/145/2012. Ext.A (1) is the application filed u/s 145 Cr.P.C 

dated 31-03-2012 before the court of Deputy Commissioner, Tezpur. Ext. 

A(2) to A (5) are his signaturesput on the application. As per the statement 
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made in para 1 of Ext.A(1), he has not purchased land measuring 1 Katha 10 

lessas but purchased 1 Katha land in the year 2004 vide a deed. In para 

No.2 of Ext.A (1) he has mentioned thatout of 2 Katha 10 lessas of land, he 

purchased 1 Katha of land, and he promised to get register the remaining 1 

Katha of land after some time. In para No.2 of Ext.A (1) he has also 

mentioned thathe requested OP No.1 for registration of 1 Katha of land but 

till now the OP No.1 has not registered the same. In para No.3 of the said 

application, he has mentioned that the petitioner is under occupation of the 

said land measuring 10 Katha 10 lessas along with 1 Katha of land 

continuously for a period more than 30 years without any obstruction and 

that is why the petitioner became the owner of the said land. In para No.4 

of the said application, he has mentioned that opposite parties with the help 

of some persons forcibly tried to occupy his land. In the Ext.A(6) schedule of 

Ext.A(1) application, there is no mention of the boundary of the land. He has 

mentioned 2 Katha 10 lessas of land in the said schedule. He has not 

mentionedanything regarding agreement of sale and purchase of land with 

Bega Gour in Ext.1, application.In Ext.1, agreement of sale, there is no 

signature of any of the brothers of Bega Gour. Ext.1 is of dated 02-02-2012. 

Ext.A(1) is the application dated 31-03-2012 u/s 145 Cr.P.C, but nothing is 

mentionedas to agreement for sale of land (Ext.1), tendering advance 

amount and remaining amount in Ext.A(1). Ext.1, agreement of sale, does 

not bear name and signature of any other defendant except Bega Gour. At 

the time of writing the Ext.1, Biswajit Shil and Bhajan Sarkar were with him. 

It was written around 11 – 11/30 a.m. Agreement of sale was written by one 

Debnath Mohorar. He gave Rs.90000/- in cash to Bega Gour at Tarani 

Sangha. The name of Bega Gour‘s daughter was Purnima Gour. In the year 

2005, Bega Gour and Gangaram Gour gifted 4 Kathas of land to Purnima 

Gour by a registered gift deed. Subsequently, Purnima Gour died. She left 

behind her husband Swapan Bauri, son Mohan Bauri and daughter Manisha 

Barui. In the Jamabandi Ext.7 field by him, the name of Purnima Gour was 

mutated over 4 kathas of land. After her death, mutation was done in the 

name of her husband. Late Purnima Gour was the owner of said 4 Katha of 

land.  



 

 

 

 

10 
Title Suit No-18 of 2012 

(Sri Krishna Shil- Vs. Sri Bega Gour and others) 
 

  

12. PW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination thathe 

doesn‘t know what the plaintiff has written in his plaint of this suit, what the 

defendant has written and what are the land documents available. He knows 

that plaintiff Krishna Shil purchased 2 Katha land by registered deed. He 

knows that 5/6 years back, plaintiff Krishna Shil purchased 2 Kathas of land 

by registered deed. Bega Gour told him that he has sold 2 kathas of land to 

Krishna Shil by a registered deed. He knows that Bega Gourhas four brothers 

and they are, Dhuna Gour, Aghuna Gour, Bega Gour and Ganga Gour. He 

does not know if there is any other brother besides them. The name of Bega 

Gour‘s daughter is Purnima Gour, she is called ‗Puni‘ in village. He does not 

know if Bega Gour and Gangaram Gour had gifted 4 Kathas of land to 

Purnima Gour and if she is residing thereon. He does not have any idea as to 

which of the cases are called cases u/s 145 and 107 Cr.P.C. He does not 

know in which of the courts such cases is to be instituted. If there is 

mentioned of u/s 145 and 107 Cr.P.C cases in his affidavit, those were 

written without his knowledge and he doesn‘t know anything about the 

same. He does not know anything as to who and to whom the land in the 

suit patta and dag was sold and in whose name the mutation was done. 

Bega Gour died around 5/6 years back. He only could write his name. He 

forgot how many years back the Ext.1, agreement of sale was executed. 

Land measuring 2 Bigha 2 Katha 12 lessas is bound by: North – Bega Gour, 

south-Krishna Shil, East – Bega Gour and west – Bega Gour. The advance 

amount of Rs.90000/- relating to the Ext.1, agreement of sale, was given in 

front of Debnath Mohorar. The time was around 11 /11-30 a.m., when Ext.1 

was executed. He did not read the Ext.1 himself but the Mohorar read over it 

to him. On the day of their comingBega Gour purchased the deed and 

agreement of sale was written in the said deed on the same day.  

13. PW-3 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that he does 

not know what area of land Bega Gour and his brothers have in the suit dag 

and patta. Plaintiff Krishna Shil purchased 1 Katha of land from Bega Gour. 

He doesn‘t know when the plaintiff purchased the said land. He doesn‘t 
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know the share of land Bega Gour in the suit dag and patta. He has visiting 

terms to the houses of brothers of Bega Gour and their daughters. He knows 

Swapan Bauri. Swapan Bauri is the son-in-law of Bega Gour. He married the 

daughter of Bega Gour.The daughter of Bega Gour is now dead. Swapan 

Bauri resides with his family members on the suit land. He doesn‘t know the 

names of the persons who purchased land from Bega Gour. He doesn‘t know 

as to when negotiation for sale and purchase of land was made between 

Bega Gour and Krishna Shil. He knows that Bega Gour put his signature. He 

doesn‘t know as to what amount of land Swapan Bauri had sold.   

14.  PW-4 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination thatplaintiff 

Krishna Shil purchased 1 Katha of land from Bega Gour, but he doesn‘t 

remember when it was purchased. Plaintiff has constructed houses over said 

1 Katha of land purchased from Bega Gour. He doesn‘t know the individual 

equal share of Bega Gour and his brothers in the total land measuring 2 

Bigha 2 Katha 12 Lessas. He knows about the sale of land to plaintiff Krishna 

Shil from the suit dag and patta, but he has not enquired if sale is made to 

other persons also.  

15. PW-4 (repeated) has deposed in his examination-in-chief that Ext.13 is the 

new Jamabandi Book of Katonigaon under Mouza –Naharbari. Ext.13 (1) 

relates to the total land measuring 2 Bigha 2 Katha 12 Lessas covered under 

Dag No.198 of Myadi Patta No.79 and the name of the pattadars are, first  

Dhaniram Gour, son of Lamu, Sri Aghuna Gour, Dhuna Gour, Bega Gour, 

Ganga Gour, all are sons of Late Dhaniram Gour. As per the order of Circle 

Officer dated 29-01-2005, the names of Sri Aghuna Gour, Dhuna Gour, Bega 

Gour, and GangaGour were mutated in place of Dhaniram Gour by right of 

inheritance. The mutation of the name of Suklal Gour, son of Babu reflects 

as pattadar No.5 in the said patta. The name of Amulya Biswas, son of Late 

Makhan appears mutated as the No.6 pattadar over 1 Katha of land. And in 

the mutation notes, mutation of the name of Brajlal Gour, son of Babu, over 

1 Katha of land appears along with Bega Gour, as per the order of the Circle 

Officer dated 01-07-2005, by right of sale. As per the order passed in a 

single date, the name of Amulya Biswas, son of Late Makhan shown to be 
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mutated in place of Sukhlal over 1 Katha of land, by right of sale. Ext.13 (2), 

mutation entry, shows the names of heirs of Dhaniram Gour. Ext.13 (3) is 

the mutation entry in the name of Amulya Biswas, which was purchased by 

Suklal Gour and then sold to Amulaya Biswas. Said mutation was done on 

the same date of order. The mutation of name of Krihna Shil, son of Jatindra 

Shilappears over 1 Katha of land as pattadar No.7 and Ext.13(4) is the said 

mutation note. In the said mutation note, as per the order of Circle Officer 

dated 15-09-2005, the name of Krishna Shil, son of Late Jatindra Shil was 

mutated over 1 Katha of land by registered right of purchase along with 

Bega Gour. The name of Smt. Purnima Gour, daughter of BegaGourwas 

mutated over 4 kathas of land as pattadar No.8. Ext.13 (5) is the said 

mutation note. In the said mutation note, as per the order dated 09-04-2012 

of Circle Officer, the name of Smt. Purnima Gour, daughter of BegaGourwas 

mutated over 4 Kathas of land by registered right of purchase along with 

Bega Gour and Ganga Gour and as per this order, the name of Swapan 

Bauri, son of Bishu, was mutated by way of right of inheritance in place of 

Purnima and the name of Swapan Bauri is mentioned as pattadar No.9.  

Ext.14 (1) shows mutation in the name of Dhaniram Goure, son of Lamu 

over land under 178 (old), 198 (draft) and dag. Ext.15 is the draft 

Jamabandi of Katonigaon, Mouza- Naharbari. In this Jamabandi note, Patta 

38 (old), draft Patta No.40and Dag No.178 (old) and draft dag No.198. 

Ext.15 (1) is the page of said patta. Ext.16(2) shows the name of Khitish 

Sarkar, son of Khetra Mohan along with Bega Gour by way of registered 

right of sale. Ext.16 (3) the name of Purnima Gour, daughter of Bega Gour 

was mutated along with Bega Gour and Ganga Gour by way of registered 

right of sale.After the death of Purnima Gour, the name of her husband 

Swapan Gour was mutated by right of inheritance. Mutation in the name of 

Purnima Gour was done on 09-04-2012 and on the said date, name of 

Swapan Bauri was mutated. On investigation, he found that Purnima Gour 

has two minor children.  

16. PW-6 deposed in his evidence that he has brought the scan copy of deed 

No.620 dated 28-10-2015. In the deed, seller is shown as Swapan Bauri, son 

of Jatia Bauri and purchaser is Nipen Debnath, s/o Digendra Debnath. It was 
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registered on 28-10-2015 at Dhekiajuli Sub-Registry Office. The schedule of 

the land is 1 Katha 10 Lessa out of 4 Kathas, under Dag No.198, covered by 

PP No.79 of village – Katonigaon, mouza- Naharbari, PS-Thelamara. Khitis 

Sarkar and Gangaram Gour were the witnesses in the deed.  

17. PW-6 deposed in his evidence that Ext.20 is the scanned copy of registered 

gift deed No.151 of 2005 dated 02-02-2005 of Dhekiajuli Sub-Registry 

Office. In the deed, seller is shown as Bega Gour and Gangaram Gour, both 

are sons of (L) Dhaniram Gour and the purchaser is shown as Purnima Gour. 

The land measuring 4 Katha under dag No.198 covered by PP No.79 of vill- 

Katonigaon, Mouza- Naharbari. The witnesses are shown as Pacha Gour and 

Khitish Sarkar. Ext.21 is the scanned copy of sale deed No.825 of 2000 

dated 04-05-2000. In the deed seller is shown as Suklal Gour, son of Babuli 

Gour and the purchaser is shown as Amulya Biswas. The land measures 1 

Katha under Dag No.198 covered by PP No.79 of vill- Katonigaon, Mouza- 

Naharbari.Ext.22 is the volume register book No.1 volume 5(1997). The 

description of sale deed No.295 of 2007 dated 05-03-1997 of Dhekiajuli Sub-

Registry Office is in page No.296. InExt.22(1) the seller is shown as Bega 

Gour, son of (L) Dhaniram Gour and the purchaser is shown as Suklal Gour, 

son of Babuli Gour. The land measures 1 Katha under Dag No.198 covered 

by PP No.79 of vill- Katonigaon, Mouza- Naharbari.  The witnesses are 

shown as Karuna Gour and Parimal Das.  

  EVIDENCES ADDUCED BY THE DEFENDANTS 

18. DW-1 Sri Gangaram Gour submitted his examination-in-chief through 

affidavit reproducing the contentions of the written statement and he further 

exhibited the followingdocuments: 

Ext. A is the original case record of Misc. 
06/107/145/2015; 
Ext. A(1) is the petition dated 31-03-2012 u/s 145 
Cr.P.C filed by plaintiff Sri Krishna Shill; 
Ext. B is the certified copy of Jamabandi of PP 
No.79 under Dag No.198 of vill – Katonigaon, 
Mouza- Naharbari; 
Ext. C is the certified copy of registered sale deed 
No.152 for the year 2005 of Dhekiajuli Sub-
Registry Office, dated 02-02-2005, vendor Bega 
Gour, purchaser Khitish Sarkar; 
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Ext. D is the original registered Gift Deed No.151 
for the year 2005 of Dhekiajuli Sub-Registry 
Office, registered on 02-02-2005. Donors (1) Sri 
Bega Gour and (2) Sri Gangaram Gour, Donee – 
Smt. Purnima Gour; 
Ext. D (1) to D (9) are the signatures of Bega 
Gour; 
Ext. D (10) to D (17) are the signatures of 
defendant Gangaram Gour; 
Ext. D (18) is the signature of Pocha Gour; 
Ext. D (19) is the signature of witness Khitis 
Sarkar; 
Ext. D (20) is the signature of Pocha Gour as 
identifier of donors in Sub-Registry Office; 
Ext. E is the original registered sale deed No.620 
for the year 2015 of Dhekiajuli Sub-Registry 
Office, registered on 28-10-2015, vendor Sri 
Swapan Bauri, and purchaser – Sri Nripen 
Debnath; 
Ext. E (1) to E (7) are the signatures of vendor 
Swapan Bauri; 
Ext. E (8) is the signature of purchaser Nripen 
Debnath; 
Ext. E (9) is the signature of identifier Khitish 
Sarkar 
Ext. E (10) is the signature of Khitish Sarkar as 
witness; 
Ext. E (11) is the signature of defendant No.1 
Gangaram Gour as witness; 
Ext. E (12) & E (13) are the signatures scribe Sri 
Amal Chakraborty; 
Ext. F (1) & F (3) are the land revenue paying 
receipts; 
Ext. G is the certified copy of petition dated 31-03-
2012 u/s 145 Cr.P.C; 
Ext. G (1) is the certified copy of non-FIR case 
No.3/2012; 
Ext. G(2) is the certified copy of order dated 09-
04-2012, 07-05-2012 by District Magistrate and 
Addl. District Magistrate& 
Ext. G (3) is the order dated 24-04-2012 by Addl. 
Sessions Judge (FTC) in Crl. Revision No.22 (S-2) 
2012. 

19. DW-1 in his cross-examination he deposed before this Court that his father‘s 

name is (L) Dhaniram Gour. He has four brothers. They are namely, Aghuna 

Gour, Loghunu Gour, Begaram Gour and Gangaram Gour i.e. he himself. 

Begaram Gour has no other name, it is mentioned as Begaram Gour in the 

land documents too. He has seven bighas of land under his possession. He is 
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earring his livelihood by cultivating over that 7 bighas of land. Land 

measuring 7 bighas eachdevolvedamongst the all brothers as their individual 

shares. That land belong to their father and it is a ‗field land‘ and there is no 

disputeamongst the brothers over the said land. Their father hada good 

dealof lands and they are possessing and enjoying over the father‘s land 

having their individual portions on the land. He has filed written statement in 

this suit and no additional written statement is filed. From the land derived 

from their father, some of his brothers had sold land from his own share and 

he has also sold land from his own share that was received from his father. 

In the patta, their names still appears as ‗ejmali‘ pattadars. The land 

measuring 2 bighas 2 Katha 12 Lessas situated at Katonigaon, Mouza-

Naharbari, covered under Dag No.198 of PP no.79 stands in the name of 

Bega Gour. The boundary of the said 2 bighas 2 Katha 12 Lessas land is: 

North- Dhaniram Gour, South- Khitish Sarkar, and East – road and West – 

Monu Mandal. He has share in suit land measuring 2 bighas 2 Katha 12 

Lessas. He is not aware if Bega Gour made any agreement of sale with 

plaintiff for sale of 2 Kathas of land. He has no mutation over the land 

measuring 2 bighas 2 Katha 12 Lessascovered under Dag No.198 of PP 

no.79, which he has mentioned in para No.3 of his affidavit, only the name 

of Bega Gour is mutated therein. Bega Gour sold 1 Katha of land to Krishna 

Shil after institution of this suit and Krishna Shil is living over the said 1 

Katha of land by constructing house. He knows that Bega Gourpriorselling 

land to Krishna Shil, also sold land measuring 1 Katha 1 Lessa to Khitish 

Sarkar on the south of the land of Krishna Shil. He has contested the suit 

because he has land over the land of Bega Gour. Swapan Bauri sold land to 

Nipen Debnath due to financial difficulties. The land measuring 1 Katha 10 

lessa which Swapan Bauri sold to Nipen Debnath was out of the 4 Kathas of 

land of Purnima Gour. The boundary of the land Bega Gour sold to Krishna 

Shil and the boundary of land Swapan Bauri sold to Nipen Debnath is same. 

He along with Bega Gour gifted 4 Kathas of land to Purnima Gour and then 

handed over the land and boundary to her and she accepted this gift. The 

land for which advance was taken by Bega Gourfrom Krishna Shil is adjacent 

tothe land measuring 1 Katha which Krishna Shil took from Bega Gour 
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earlier. Krishna Shil sought 1 ½ Katha of land by this suit, later on said that 

suit was filed for 2 Kathas of land and then said that he knows that Bega 

Gour took advance for 2 Kathas of land from Bega Gour and he does not 

know if anything else is sought. 

20. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he deposed in his cross-examination that 

he knows the share of land Bega Gour and his brothers devolved. He knows 

that the share of Bega Gour is 3 Katha 3 Lessa. Other brothers have also 3 

Katha 3 Lessa shares each but nowhere in the Jamabandi is it mentioned 

because the land stands ‗ejmali‘. He does not know the area of land owned 

by Dhaniram Gour. He only knows about 2 Bigha 2 Katha 12 Lessa of land. 

He does not know if the defendant No.3 has mentioned in his affidavit about 

decentralizingof 6 bighas of land in each one‘s share. He could know after 

seeing the Jamabandi that the land sold by Swapan Bauri, vide Ext.E, deed 

earlier belonged to Bega Gour. He does not from whom Swapan Bauri 

received that land. After seeing the deed of Purni Gour, since two years 

back, he came to know that the land which he purchased was of Purnima 

Gour. He knows prior execution of the deed that Purnima Gour has two 

children. At the time of obtaining permission for purchasing the said land, he 

came to know about the contents/writings of Jamabandi note i.e. mutation 

was done in the name of Swapan Bauri in place of Purnima Gour in the 

Jamabandi i.e. Ext.B. Prior long time of purchase of the land, he came to 

know about Swapan Bauri is having two children. The land which he 

purchased from Swapan Bauri vide Ext. E deed was purchased by him as 

because the mutation was in the name of Swapan Bauri.  

21. I have heard the arguments of both the sides and perused the entire case 

record along with the oral and documentary forms of evidences presented 

before this court.  

DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

22. Issue No.1:CAUSE OF ACTION  

 Issue no-1 of this relates to the cause of action. The defendants in 

their written statement categorically pleaded that this suit has no 

cause of action. In the legal system, a ―cause of action‖ is a set of 
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facts or legal theory that gives an individual or entity the right to 

seek a legal remedy against another. This applies to the filing of a 

civil lawsuit for such wrongs as property damages, personal injury, or 

monetary loss, as well as to criminal wrongs such as battery, theft, or 

kidnapping. A cause of action may come from an act or failure to act, 

breach of duty, or a violation of rights, and the facts or circumstances 

of each specific case often have a significant effect on the case.  

 In other words Cause of Action of a law suit defined as bundle of 

facts affirmed by one party and denied by the other side. Assertion of 

certain facts and denial from the other side, gives rise of a bonafide 

dispute between the parties and said dispute considered to be cause 

of action for a law suit. 

 The plaintiff brought instant law-suit against the defendants praying 

specific performance of contract along with other reliefs contending 

that the deceased defendant named Bega Gour entered into an 

agreement for sale and purchase of suit land with the plaintiffs on 

02/02/2012 at consideration amount of Rs.210000/- and out of which 

plaintiff had paid Rs.90000 /- to Bega Gour. It is further entreated by 

the plaintiff that defendantBega Gour successively with ulterior 

motive declined to execute the sale deed in compliance with the 

terms and conditions of concluded contract for sale executed 

between them on 02/02/2012. It is further pleaded by the plaintiff 

that defendant no-6 during the pendency of the suit illegally sold out 

the suit property to defendant no-7 depriving the minor children of 

Purnima Gor.  

 Per contra, the defendants with the plea of miss-joinder of parties 

downright denied the entire contentions of the plaintiff‘ story and 

further pleaded in their written statement that Bega Gour never 

executed any agreement of sale in favour of plaintiff for sale and 

purchase of the suit land and he never received any amount of 

Rs.90,000/- from the plaintiff. The defendants further pleaded that 

the plaintiff taking the advantage of the fact that said Bega Gor 

always stays in drunken state managed to procure fraudulent 



 

 

 

 

18 
Title Suit No-18 of 2012 

(Sri Krishna Shil- Vs. Sri Bega Gour and others) 
 

  

agreement of sale with intent to the grab the suit land. It is further 

pleaded by the defendants that said Bega Gor has already disposed 

of his part of share over the suit land by way of gift and sale to 

different persons.  

 In the light of pleadings above, it is seen that plaintiff hasprecisely 

asserted certain facts against the defendants and in response to the 

pleadings of the plaintiff, the defendants have denied those 

assertions which gives rise to a bonafide dispute between the parties 

and that requires proper adjudication in the instant suit. 

 In other words, it can be said that the assertions and denials 

disclosed from the pleadings of both the parties gives rise of a cause 

of action. Hence, without any hesitation it may be decide here by 

way of observing that instant suit has cause of action to decide. 

Accordingly, Issue No.1 is answered in affirmative and in favor of the 

plaintiff.  

23. Issue No.2: PLEA OF LIMITATION:-  

The defendants in their written statement pleaded that the suit is barred 

under section 34 of Specific Relief Act and in the same time, the defendants 

failed to plead specifically as why the suit is barred under section 34 of 

Specific Relief Act. There is no whisper in the pleadings of the defendants 

upon which this court may presume that the suit is barred under section 34 

of Specific Relief Act. The defendants although pleaded that the suit is 

barred under section 34 of Specific Relief Act, but during the time of 

adducing evidence they failed to make any endeavorto establish the fact that 

the suit is barred under section 34 of Specific Relief Act. Indeed there is no 

cogent and trustworthy evidence led by the defendant‘s side to substantiate 

their plea of limitation. In the light of all the aforesaid discussions, this court 

finds that the suit is not barred under section 34 of Specific Relief Act. 

Accordingly, issue No.2 is answered in affirmative and in favor of the 

plaintiff. 

24. Issue No.3:Whether the defendant no-1 entered into a concluded 

contract with the plaintiff for sale of the suit land on-02/2/12 by 

receiving the advance amount of Rs.90,000/- out of total sale 
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consideration of Rs.2,10,000/-?The primary burden of proving aforesaid 

question lies with the plaintiff in view of section-101 of Evidence Act. Hon‘ble 

Supreme Court in the case of "Thiruvengada Pillai V/s. Navaneerthammal 

and Another" reported in 2008 AIR (SC) 1541 : 2008 (4) SCC 530 : [2008 

ALL SCR 905] held that in a suit of specific performance of contract burden 

lies upon the plaintiff to prove that defendant had executed the agreement 

of sale in his favor. It was further held that the issues also placed the burden 

on the plaintiff to prove the document to be true. 

25. Hon‘ble Supreme Court in the case of "Subhra Mukherjee and another V/s 

Bharat Coking Coal Ltd and Others" reported in AIR 2000 SC 1203 held 

that—―as per Section- 101 of Evidence Act burden of proof where the issue 

whether a transaction is bona fide and genuine one or is sham and bogus – 

the party alleging it to be sham need not take burden of proof until 

transaction is proved to be bona fide by opposite party.‖ 

26. Hence it seen that there can be no dispute that a person who attacks a 

transaction as fraudulent must prove the same. But where the issue raised 

discloses that it is in two parts, the first part says, 'whether the transaction, 

in question, is bona fide and genuine one' and the second part says 'or is a 

fraudulent it is only when the first part has been proved that the party 

alleging to be sham has to dislodge it by proving that it is a fraudulent 

transaction. As such it is the plaintiff who first needs to establish that entire 

transaction to be genuine by adducing evidence.  

27. Now arriving again to the instant case in hand, this court has already 

observed from the pleadings on record that plaintiff brought instant lawsuit 

against the defendants by way of setting forth the following specific 

pleadings:-  

(i) That Late Dhaniram Gour was the owner of 2 Bigha 2 Kathas 12 
Lessas of land under Dag No.198 covered by periodic Patta No.38 
and his heirs and successors i.e. defendants inherited the said 
property.  

(ii) That plaintiff had possession of a portion thereof measuring 3 ½ 
Katha for three decades.  

(iii) The defendant No.1 with the consent and concurrence of other 
defendants sold 1 Katha land to the plaintiff vide registered sale 
deed No.1305 of the year 2004 and accordingly plaintiff got his 
name mutated over such land. 
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(iv) That defendant No.1 on 02-02-2012 executed an agreement of 
sale of 2 Kathas of land in favour of the plaintiff on consideration 
of Rs.2, 10,000/- and out of which plaintiff had paid Rs.90, 000/- 
to the defendant No.1 as advance. 

(v) That on 31-03-2010 the defendants forcefully attempted to threw 
the plaintiff from 2 Kathas 10 Lessas of land located on the south 
of the plaintiff‘s own land and house whereby the plaintiff 
initiated a proceeding u/s 145 Cr.P.C that registered vide Misc. 
Case No.6/107/145/2012 and said land measuring 2 Kathas 10 
Lessas was attached.  

(vi) That as per the concluded contract defendant No.1 required to 
obtain permission to complete the sale on receiving Rs.1, 
20,000/- but defendant named Bega Gour declined act as per the 
terms of contract.  

28. Per contra the defendants denied the entire pleadings on record and sets 

forth the following specific denials:- 

1. That plaintiff never seized and possessed 3 ½ Kathas of land 
over three decades; 

2. That plaintiff in the year 2004 came to the village of 
Katonigaon and he falsely claimed possession of 3 ½ Kathas 
of land for more than 3 decades; 

3. That plaintiff never possessed 3 kathas 2 Lessas of land in 
addition to the land sold to the plaintiff; 

4. That defendant No.1 on 02-02-2012 never executed an 
agreement of sale for 2 Kathas of land in favour of the 
plaintiff; 

5. That defendant No.1 has no right to enter into agreement of 
sale with any person as he had already disposed of his share 
of land in periodic patta No.79 of Dag No.198; 

6. That before institution of the suit, plaintiff filed petition 
No.145 Cr.P.C on 31-03-2012 vide Misc. case 
No.6/107/145/2012 before ADC and in that petitioner there is 
no whisper about so called agreement of sale dated 02-02-
2012; 

7. That plaintiff procured the alleged agreement of sale taking 
the advance of drunken state of defendant Bega Gour with 
intend to grab suit land; 

8. That defendant no-6 rightly sold out land measuring 1 Katha 
10 Lessa out of total gifted land of 4 Katha in favour of 
defendant no-7; 

 
FACTS ADMITTED:- 

29. On meticulous perusal of the pleadings of both the parties this court finds 

that following facts to be admitted:-  

1. that original owner of the suit land was one Dhaniram Gor; 
2. that Dhaniram Gor has four sons namely Aghuna Gour, 

Laghanu Gour @ Dhuna Gour, Bega Gour and Ganga Gour 
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and they inherited land measuring 2 Bigha 2 Katha 10 
lessa; 

3. that Bega Gour and his brother gifted 4 Katha of land from 
the said total land in favour of Purnima Gour daughter of 
Bega Gour; 

4. that Bega Gour sold another 2 Katha of land to two 
different persons; 
 

FACTS NEEDS TO BE JUDGED 

30. The pleadings of both the sides disclosed the following facts to be 

disputed and those facts needs proper adjudication through this suit:- 

1. Whether the plaintiff possessed 3 ½ Katha of land 

since from last three decades; 

2. Whether the defendant no-1 Bega Gour executed 

an agreement of sale on-02/02/12 for sale and 

purchase of land measuring 2 Katha on 

consideration of Rs.210000/- in favour of plaintiff 

on receiving advance amount of Rs.90000/-? 

3. Whether the Bega Gour already sold or settled his 

portion of share from 2 Bigha 2 Katha 12 lessa of 

land from dag no-198 of P.P No-38? 

4. Whether defendant no-1 and his other three 

brothers are co-sharers of the land covered under 

P.P No-38 of Dag No-198? 

5. Whether defendant no-1 alone has got any right to 

sale the suit land measuring 2 Katha out of total 

land measuring 2 Bigha 2 Katha 12 Lessa being a 

son of Late- Dhaniram Gor? 

31. Hence, from the pleadings of both the sides it disclosed before this court 

that plaintiff of this case claimed that he has been possessing the land 

measuring 3 ½ Katha since from last 3 decades and defendant no-1 Bega 

Gour sold 1 Katha of land on executing a registered sale deed in his favour 

in the year 2004 and accordingly, he on getting mutation of his name 

possessing such land. The plaintiff further pleaded that defendant no-1 

Bega Gour executed one agreement of sale on-2/2/12, for sale and 

purchase of land measuring an area of 2 Katha on consideration of 
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Rs.210000/- and out of that amount he paid Rs.90,000/- as  balance 

amount. 

32. The defendant no-1 Bega Gor who died subsequently during the pendency 

of suit in his joint written statement pleaded that he never executed any 

agreement of sale in favor of the plaintiff and he never received any 

amount of Rs.90000/-. It is further pleaded that agreement of sale 

prepared by the plaintiff fraudulently with intent to grab the land of 

defendants. 

33. As such it seen that primary burden lies upon the plaintiff to prove the 

execution of agreement of sale in his favor by the defendant no-1 Bega 

Gour on execution of agreement of sale in his favor for sale of land 

measuring an area of 2 Katha in the year 2012. The plaintiff not only has 

the burden to prove that defendant no-1 executed the agreement of sale 

further he has burden to prove that he had paid Rs.90000/- to Bega Gour 

as an advance amount.  

34. The plaintiff to discharge its primary burden adduced both ocular as well 

as documentary forms of evidences before this court.I have carefully 

travelled through the oral as well as documentary form of evidences 

presented before this court by the plaintiff as well as defendants side. 

Plaintiff examined himself as PW-1 and he in his evidence-in-chief 

reproduced the entire story of the plaint and exhibited further 9 nos. of 

documents. On meticulous appreciation of evidence on record it unveiled 

before this court that PW-1 himself in his cross-examination admitted that 

he purchased 1 Katha of land from Bega Gor out of 2 Bigha 2 Katha 12 

Lessas land covered by Dag No.198 of Periodic Patta No.79 in the year 

2004. The defendant in their written statement admitted such facts. 

Hence, there is no question that plaintiff has purchased 1 Katha of land 

from defendant Bega Gor in the year 2004 and in respect of such fact 

there is no dispute between the parties.  

35. To decide the question as to whether the defendant No.1 Bega Gor had 

executed an agreement of sale dated 02-02-2012 for sale and purchase of 

2 Kathas of land in favorof plaintiff, let us appreciate the oral as well as 

documentary forms of evidences.  
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36. The plaintiff to prove Ext.1 (agreement of sale) examined 3 independent 

witnesses i.e. PW-2, PW-3 and PW-4 and out of which PW-2 in his 

evidence-in-chief as well as during his cross-examination affirmed that 

Ext.1 agreement was executed between the plaintiff and defendant No.1 

Bega Gor and an advance amount of Rs.90, 000/- was paid to the 

defendant No.1 out of sale consideration amount of Rs.2, 10,000/-. PW-2 

further proved his signature and signature of another witness in Ext.1 as 

Ext.1 (3) and Ext.1 (4). Per contra, the defendant side failed to dismantle 

his credence by way of bringing out any sort of material contradictions 

during his cross-examination. Likewise, PW-3 in his evidence reinforced 

and substantiated that Ext.1 document was written by one Debnath 

Mohorar for sale and purchase of land measuring 2 Katha between the 

plaintiff and defendant No.1 on 02-02-2012 and out of which plaintiff had 

paid Rs.90,000/- to defendant No.1. PW-4 in his evidence supported and 

corroborated the aforesaid fact of executing the agreement of sale 

between the plaintiff and Bega Gour on sale consideration of Rs.2,10,000/- 

and payment of Rs.90,000/- was made by the plaintiff in presence of 

witnesses. 

37. Certainly, the Ext.1 document appears to be an unregistered instrument 

and that was executed in respect of 2 Kathas of land covered by dag 

No.79 and Patta No.198 and plaintiff to prove the proper execution of that 

document in compliance of section 67 of Indian Evidence Act, examined 

one witness Hiren Mandal who exhibited his signatureon Ext.1 to be Ext.1 

(4) and signature of another witness Sasti Ranjan Dhar as Ext.1 (3). They 

further exhibited the signature of Bega Gor as Ext.1 (2). It further 

disclosed before this court that nowhere in Ext.1 document, signature of 

the plaintiff Krishna Shil disclosed. As such at this juncture a pertinent 

question disclosed from the Ext.1 document that as to whether non-

putting signature by both seller and buyer in Ext.1 makes the 

document void?And to decide that question, let us appreciate the settle 

provisions of law. 

38. The requirements of a valid contract such as free consent, consideration, 

and competency of the parties, lawful object and consideration must be 
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fulfilled. If any of the essential elements of a valid contract is absent, then 

the contract of sale will not be valid. To be more elaborate in a valid 

contract there must be two parties who are competent to enter into a 

contract for sale and there must be valid consideration with a valid object. 

In this case we have already observed that the plaintiff prayed specific 

performance of contract on the basis of an agreement of sale vide Ext-1 

and in that un-registered instrument there is no signature of seller Bega 

Gor. The plaintiff had not put his signature on Ext-1 document. 

39. It is a well-known principle of law that there must be two parties in a 

contract and Ext-1 document does not disclosed any signature of the 

vendor i.e. the signature of the plaintiff of this case. Hon'ble Supreme 

Court in case of Aloka Bose v. Parmatma Devi reported in (2009) 2 

SCC 582 wherein it was held as follows:- 

―16. On the other hand, the observation in S.M. Gopal Chetty 

that unless agreement is signed both by the vendor and 

purchaser, it is not a valid contract is also not sound. An 

agreement of sale comes into existence when the vendor 

agrees to sell and the purchaser agrees to purchase, for an 

agreed consideration on agreed terms. It can be oral. It can 

be by exchange of communications which may or may not be 

signed. It may be by a single document signed by both 

parties. It can also be by a document in two parts, each party 

signing one copy and then exchanging the signed copy as a 

consequence of which the purchaser has the copy signed by 

the vendor and a vendor has a copy signed by the purchaser. 

Or it can be by the vendor executing the document and 

delivering it to the purchaser who accepts it.‖ 

 ―21. Apart from the above, the evidence of the witnesses also 

shows that there was a concluded contract. Therefore, even 

though the draftsman who prepared the agreement might 

have used a format intended for execution by both vendor 

and purchaser, the manner in which the parties had 
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proceeded, clearly demonstrated that it was intended to be 

executed only by the vendor alone.‖ 

40. Hence, from the ratio of Hon‘ble Apex Court this court finds that there can 

be oral agreement of sale between the parties and if oral agreement 

accepted by the court where it established before the court, in that 

circumstances putting signature of both the sides not appears to be 

mandatory. The Hon‘ble Supreme Court further held in the aforesaid 

judgment that sometime draftsman who prepared the agreement might 

have used a format intended for execution by both vendor and purchaser, 

the manner in which the parties had proceeded, clearly demonstrated that 

it was intended to be executed only by the vendor alone. 

41. Arriving again to the instant case in hand, I have judiciously examined the 

agreement (Ext. 1) and it seen that the format of the agreement not 

contemplates signature by both parties. It is clear that the intention of the 

parties was that it should be complete on signature by only the vendor. 

This is evident from the fact that the document is signed by the vendor 

and duly witnessed by three witnesses and was delivered to the 

purchaser. Apart from that on the date of the agreement itself the vendor 

acknowledged the receipt of Rs.90000/- as advance. This shows that the 

purchaser accepted and acted in terms of the agreement which was 

signed, witnessed and delivered to buyer as a complete instrument.  

42. Above all the contents of Ext-1 document started as ―In favor of Sri 

Krishna Shil by the ―Likhitong‖ Bega Gor……subsequently, written as 

―Bainama deed…. As such from the entire document we could perceived 

that Ext-1 document executed using a format from where it clearly 

demonstrated that it was intended to be executed only by the vendor 

Bega Gour alone in favor of the plaintiff.  

43. As such relying upon the aforesaid decision of the Hon'ble Supreme Court, 

I have no hesitation to hold that the agreement for sale which was sought 

to be enforced by the plaintiff through this suit, is a valid agreement of 

sale. Furthermore, the plaintiff side by way of adducing both ocular as well 

as documentary forms evidences proved and established that Bega 

Gor(deceased defendant no-1), executed an agreement of sale vide Ext-1 
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in favour of the plaintiff for sale & purchase of land measuring 2 Katha at 

a consideration of Rs.210000/- and received an amount of Rs.90,000/- as 

an advance. Accordingly, Issue No- 3 is answered in affirmative and in 

favor of the plaintiff.  

44. Additional Issue No.7:Whether the plaintiff has been possessing 

3 ½ Katha of land for over 30 years? The plaintiff in para No.2 of his 

plaint emphaticallybeseeched that out of land measuring 2 Bigha 12 Katha 

10 Lessa the plaintiff having been seized and possessed of a portion 

thereof in the southern part measuring more or less 3 ½ Katha for the last 

over 3 decades, and the defendant no-1 with the consent of other 

defendants sold 1 Katha land to the plaintiff by a registered document of 

sale being No.1305 for the year 2004 of Dhekiajuli Sub-Registry confirming 

the possession of the plaintiff. Hence, from the contentions of the plaint it 

disclosed that plaintiff claimed that heispossessing 3 ½ Katha of land since 

from last 3 decades and out of which the defendant No.1 has sold out 1 

Katha of land in his favour in the year 2004. 

45. Now the question is if really the plaintiff was possessing 3 ½ Katha of land 

since from last 3 decades then why the defendant No.1 Bega Gour had not 

executed registered sale deed in the year 2004 over whole 3 ½ Katha of 

land? The oral as well as documentary forms of evidences presented 

before this court positivelypublicized that plaintiff only succeeded to get 

execution of registered sale deed from defendant No.1 Bega Gour vide 

No.1305 of the year 2004 in respect of 1 Katha of land. Furthermore, the 

plaintiff to prove his continuous possession over 3 ½ Katha of land failed 

to adduce any cogent and trustworthy evidence before this court. The 

independent witnesses examined by the plaintiff failed to support the 

pleadings of plaintiff in respect of possessing the suit property since from 

last 3 decades. PW-3 being a witness appears on behalf of the plaintiff 

during his cross-examination admitted that Swapan Bauri resides with his 

family members on the suit land. 

46. It also disclosed that plaintiff himself as PW-1 during his cross-examination 

admitted that he has not mentioned about the agreement of sale that was 

executed between him and defendant No.1 in the year 2012 in his 
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application filed before ADC u/s 145 Cr.P.C. If for the sake of argument we 

consider that plaintiff possessed 3 ½ Katha of land since from last 3 

decades then why plaintiff gained sale deed in respect of 1 Katha of land 

instead of 3  ½ Katha of land in the year 2004. Furthermore, if defendant 

No.1 Bega Gour assured him that he will execute registered sale deed in 

respect of remaining portion of land then where is the need to executean 

agreement of sale in respect of land measuring 2 Katha only instead of 2 

½ Katha. The plaintiff in his plaint further failed to clarify as to under what 

authority he was possessing the land measuring 3 ½ Katha since from last 

3 decades. Hence, his pleadings in respect of his possessionover 3 ½ 

Kathas of land for more than 3 decades not appears to be believable and 

truthful in nature. 

47. The defendants in their written statement downrightpleaded that plaintiff 

in the year 2004 came to the village of Katonigaon and he falsely claims 

his possession over 3 ½ Katha of land for more than 3 decades. PW-1 

himself during his cross-examination admitted that he on purchasing the 

land measuring 1 Katha from Bega Gor constructed his house and started 

residing there. Ext.5 is said registered deed of 2004. Hence, it is seen from 

the cross-examination of PW-1 that he himself admitted that he started 

residing over the land purchased by him in the year 2004 vide Ext.5 from 

Bega Gour by constructing house thereon. If so then there is no question 

of possessing the land measuring 3 ½ Katha since from last 3 decades as 

claimed by the plaintiff and consequent to that plaintiff is not entitled to 

get a declaration of his right, title, interest and possession over the land 

measuring an area of 2 Katha covered by dag no-198 of P.P No-79.  

48. In the light of the aforesaid discussion, this court constrained to opine that 

plaintiff not possessed 3 ½ Katha of land for over 30 years. Accordingly, 

Additional Issue No.7 is answered in negative and against the plaintiff. 

49. Additional Issue No.6: Whether the suit is bad for miss-joinder of 

defendant Nos.2, 3, 4 and 5? In the Code, Order 1 deals with parties to 

a suit. Inter alia, it provides for joinder of defendants, and plaintiffs. The 

plaintiff can implead defendants to a suit. Miss-joinder means un-

necessarily impleading parties to a suit. To decide the plea of miss-joinder 
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of defendant‘s no-2, 3, 4& 5, let us understand first the maxim of 

necessary party. A `necessary party' is a person who ought to have been 

joined as a party and in whose absence no effective decree could be 

passed at all by the Court. If a `necessary party' is not impleaded, 

the suit itself is liable to be dismissed. A `proper party' is a party who, 

though not a necessary party, is a person whose presence would enable 

the court to completely, effectively and adequately adjudicate upon all 

matters in disputes in the suit, though he need not be a person in favour 

of or against whom the decree is to be made. In the foregoing 

discussions, this court shall try to ascertain whether the defendant‘s no-2, 

3, 4 & 5 are necessary parties to the suit or not.  

50. As such from the common understanding of the aforesaid propositions of 

law, this court finds that necessary parties always required to be 

impleaded in a law-suit so that real points of controversy over the dispute 

may be adjudicated properly. On contrary, un-necessary impleadment of 

parties to a suit brands the suit to be bad for miss-joinder of parties.  

51. The defendants in their written statement emphaticallybeseechedthat the 

suit is bad for miss-joinder of defendant Nos.2, 3, 4 and 5. From the oral 

as well as documentary evidence it disclosed before this court that Late 

Dhaniram Gour was the original owner of the suit land and after his death 

the defendant No.1 Bega Gour (since deceased), defendant No.2, 

defendant No.3, defendant No.4 and defendant No.5 inherited the suit 

property and said fact admitted by the plaintiff during his cross-

examination. 

52. On meticulous perusal of Ext.2 and Ext.7, Jamabandi, and further on 

appreciation of evidence presented by PW-4 and PW-5, it proved before 

this court that all the sons of Late Dhaniram Gor became pattadars after 

his death by right of inheritance. Exts.13, 14, 15 and 16 are appears to be 

the proof of such facts. Hence, it is seen that other defendants were being 

the co-sharers of suit patta and Dag impleaded in this suit even though no 

agreement of sale executed between them with plaintiff. It appears to be 

un-disputed that all the above defendants are co-pattadars of the suit 

landand they have inherited the suit property from their common ancestor 
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named late Dhaniram Gor and the plaintiff prayed decree of specific 

performance along with declaration of his right, title, interest and 

possession over the suit land. Considering nature of reliefs sought in this 

suit, if at this stage this court adjudicates the real points of controversy in 

absence of other defendants, then there is every possibility of affecting 

their incorporeal right over the suit property. 

53. Hence, the plaintiff has rightly impleaded them as parties to this suit. 

Accordingly, it will be lawful to observe that suit is not bad for miss-joinder 

of necessary parties. Hence, instant issue is answered in affirmative and in 

favor of the plaintiff. 

54. AdditionalIssue No.(i) & (ii):- At the time of preparing judgment this 

court finds following three issues needs to be framed to arrive at a proper 

conclusion of the dispute in hand. Accordingly, this court in exercise of 

power conferred under -14 Rule-5 of CPC framed following issues:-  

(i). Whether plaintiff is still willing and ready 

to perform their part of contract?  

(ii). Whether the defendants violated the 

terms of contract by falling to execute 

registered sale deed in favour of the plaintiff? 

(iii). Whether the sale deed No.620 of 2015 

executed by defendant No.6 in favour of 

defendant No.7 is null and void? 

55. Issue No-(i) & (ii):-Both the aforesaid issues are co-relates and that is 

why both the issues are taken together for discussion and decision. The 

plaintiff in para No.7 of his plaint emphatically pleaded that in fulfilment of 

the concluded contract for sale of the land to the plaintiff by the 

defendants, the defendant No.1 along with others were required to obtain 

requisite ―No Objection Certificate‖ from the Deputy Commissioner, 

Sonitpur at Tezpur and are obliged to obtain such permission and 

complete the sale by executing and registering the requisite Sale Deed 

upon receiving payment of Rs.1,20,000/- only from the plaintiff being the 

balance amount of consideration/sale price. Merely because the 

defendants have failed to discharge their reciprocal obligation, 
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notwithstanding, the readiness and willingness of the plaintiff to perform 

his part of the concluded contract of sale and purchase, the defendants 

cannot be permitted to dislodge the plaintiff from possessing and holding 

the possession of the suit land as described in the schedule. The 

defendants are under solemn obligation to specifically perform their part of 

the concluded contract and to abide by the possession of the plaintiff over 

the suit land. 

56. On meticulous perusal of the contentions of the para No.7 it disclosed that 

plaintiff pleaded readiness and wiliness to perform his part of contract and 

plaintiff as PW-1 in his evidence in chief also supported such fact. The 

defendant side during the time of cross-examination failed to cross-

examine the PW-1 over the plea of readiness and wiliness of performing 

the part of contract. The defendant even failed to dismantle the credence 

of PW-1 on that plea of readiness and willingness. The defendant side 

further failed to raise any question of financial capability of plaintiff to 

perform his part of contract. 

57. Hon‘ble parent High Court in Zakir Ali Khan and Ors –Vs- Maskandar 

Ali, 2014 (5) GLR 402 held that necessary averment of plaint is 

sufficient to prove his readiness and willingness and further it was held 

that continuous pursuing of the suit for specific performance is sufficient 

proof of the point of readiness and willingness. 

58. Applying the ratio of our parent Hon‘ble High Court this court is of 

considered opinion that there is no doubt that plaintiff is pursuing the suit 

till its conclusion with his plea of readiness and willingness. Furthermore, 

the plaintiff by adducing oral evidences supported the plea of his readiness 

and willingness to perform his part of contract. Per contra the defendant 

side failed to raise any question over the financial capacity of the plaintiff 

to perform his part of contract. Had the defendant raised the plea of 

financial capacity of plaintiff to perform remaining part of concluded 

contract the position would have been different. 

59. Now coming to Additional Issue No-(ii), this court has already 

perceived in the foregoing deliberations that the plaintiff proved and 

established by adducing cogent evidence that deceased defendant no-1 
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Bega Gour during his lifetime failed to perform his part of contract as 

agreed in an agreement of sale vide Ext-1. Therefore, relying upon the 

settled proposition of law enunciated by Hon‘ble parent high court, this 

court finds that plaintiff is still ready and willing to perform his part of 

contract and deceased defendant no-1 failed to perform his part of 

contract. Accordingly, both additional issues no-(i) & (ii) are answered in 

affirmative and in favour of the plaintiff. 

60. Additional Issue No.(iii):Whether the sale deed No.620 of 2015 

executed by defendant No.6 in favour of defendant No.7 is null 

and void?This issue framed during the preparation of the judgment as 

due to oversight, this issue was not framed by my predecessor-in-office. 

Hence, to arrive to a proper conclusion of dispute, this court thinks it 

deem fit and proper to frame this issue as during the pendency of the suit 

plaintiff impleaded defendant No.6 and defendant No.7 on due permission 

from the court and further inserted one new para in the plaint as Para 

No.7-A contending that during the pendency of the suit, defendant No.6 

sold a portion of land measuring 1 Katha 10 Lessa belongs to the minor 

defendant Nos. 1(i) and 1(ii) without seeking any previous permission 

from the Hon‘ble Court to defendant No.7 vide registered sale deed 

No.620 of the year 2015 dated 28-10-2015 and also in contravention of 

provisions under sections 8(2) and 11 of Hindu Minorities and 

Guardianship Act. 

61. The plaintiff during the hearing stage, exhibited the registered sale deed 

executed by defendant No.6 in favour of defendant No.7 as Ext.18 

competing that the defendant Swapan Bauri sold said land that belongs to 

his minor children. I have carefully journeyed through the oral as well as 

textual forms of evidences presented by both the sides and it finds that 

Bega Gour is the father of Late Purnima Gour and Bega Gour along with 

his brother gifted land measuring 4 Kathas to Purnima Gour in the year 

2005 by executing a registered gift deed vide Ext-D. Defendant No.6 

Swapan Bauri is the husband of Late Purnima Gour and after death of 

Purnima Gour the name of defendant No.6 recorded in the Jamabandi and 

that disclosed from Ext.7 document. Now question is whether the sale 
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deed executed by defendant No.6 in favour of defendant No.7 during the 

pendency of the suit has got any relation or connection with the instant 

suit in hand. On meticulous perusal of schedule of land it disclosed that 

instant suit preferred by the plaintiff in respect of land measuring 2 Katha 

out total land measuring 2 Bighas 2 Katha 12 Lessa of Dag No.198, 

covered by PP No.79. The plaintiff himself admitted during his cross-

examination that Late Dhaniram Gour was the original owner of that total 

land and his sons inherited such land after his death and their names has 

been mutated. PW-1 further admitted that after they inherited the land 

defendant No.1 Bega Gour has already disposed of 5 Kathas 1 Lessa of 

land out of said 2 Bighas 2 Kathas 12 Lessas of land. PW-1 further 

admitted that Bega Gour along with his brother gifted 4 Kathas of land to 

Purnima Gor and Purnima Gor died leaving her legal heirs as husband and 

children and name of husband Swapan Bauri was recorded in settlement 

record and there was no dispute regarding the said 4 Kathas of land which 

was gifted to Purnima Gour by her father Bega Gour and her uncle. Out of 

that 4 Kathas of land defendant No.6 Swapan Bauri sold out 1 Katha 10 

Lessas of land in favour of defendant No.7 through a registered deed on 

obtaining proper permission from the competent authority. Undoubtedly, 

the land sold by the defendant no-6 in favour of defendant no-7 belongs 

to same patta and dag as described in the suit land. There is no dispute 

that Bega Gour and his brother gifted 4 Katha of land out 2 Bigha 12 

Katha 10 lessa of land to Purnima Gour and her husband Swapan Bauri 

sold 1 Katha 10 Lessa of land after death of Purnima Gour. The plaintiff 

also claimed 2 Katha of land out of the same dag and patta. So it is 

obvious that dag and patta of disputed land and land sold by defendant 

no-6 in favour of defendant no-7 would be the same. But the boundary of 

both the suit land and land sold through Ext-18 by defendant no-6 Swapan 

Bauri are different. The plaintiff Sri Krishna Shil claimed the suit land to be 

bounded by on north- land of defendant, on south- land of plaintiff Krishna 

Shil, East-Road and on west-land of defendant. Whereas, the land 

measuring 1 Katha 10 Lessa sold by defendant no-6 in favour of defendant 

no-7 bounded by on the north- land of pattadar, on south- land of Khitish 
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Sarkar, on the east –Road and on the west- land of pattadar. Hence, the 

southern boundary of land miss-matched with the land described by the 

plaintiff in his plaint. Surprisingly, the plaintiff being an applicant of 

proceeding under section-145 of Cr.P.C failed to mention the boundary of 

land in question in Ext-A petition, which was attached. 

62. Hence, in the light of all the aforesaid discussions this court not finds 

anything upon which the sale deed executed between defendant No.6 and 

7, to be declared as null and void as plaintiff has no right and authority to 

raise any question against that document. The plaintiff further challenged 

the mutation entry of defendant No.6 over the said property without 

assigning any reason. The defendant No. 1(i) and 1 (ii) on attaining 

majority can only permitted to raise question against the sale deed 

executed by their father in favour of defendant no-7. Furthermore, the 

defendant No.6 Swapan Bauri also representing minor defendants No.1(i) 

and 1(ii) in this suit. This is a suit where this court needs to adjudicate the 

fact as to whether the plaintiff is entitled for a decree of specific 

performance and if during the pendency of the suit any transfer made out 

of the property in question by any third party then only t question of 

validity of that sale deed will arise but from the aforesaid discussions it has 

already been observed that property sold by Swapan Bauri has no 

connection with the dispute in hand even though said property falls within 

the same patta and dag number. More also, this court not empowered to 

decide the validity of the sale deed vide Ext-18, in the light of sections 

8(2) and 11 of Hindu Minorities and Guardianship Act. Therefore, in the 

light of aforesaid discussion Addl. Issue No. iii is answered in negative 

and against the plaintiff. 

63. Issue No.4&5: Whether the plaintiff is entitled to the decree as 

prayed for? And to what other relief/reliefs the parties are 

entitled to? Both the issues are inter-related and as such both the issues 

were taken together for discussion and decision. Prior discussing both the 

issues above let us understand what reliefs actually sought by the plaintiff 

in this suit. The plaint disclosed that plaintiff brought instant lawsuit 

against the defendants praying declaration of his right, title, interest and 
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possession over the suit land measuring an area of 2 Katha. The plaintiff 

further prayed specific performance by way of execution of a registered 

sale deed on payment of Rs.1, 20,000/- to defendants. The plaintiff 

further prayed reliefs like cancellation of sale deed no-620/15 executed by 

defendant no-6 in favour of defendant no-7 and cancellation of mutation 

entries of defendant no-6 with other reliefs. 

64. Let us resolve first as to whether plaintiff is entitled to get a decree 

of declaration of his right, title, interest and possession over the 

suit land measuring an area of 2 Katha. Before discussion the 

question formulated above let me quote that plaintiff purchased 1 Katha 

land in the year 2004 and he is possessing the said land constructing his 

houses thereon and there is no dispute. The plaintiff has not prayed 

declaration of his right, title, interest and possession over the said 1 Katha 

of and which he had purchased in the year 2004, rather the plaintiff 

prayed declaration of his right, title, interest over the suit land measuring 

an area of 2 Katha contending that since before executing the agreement 

of sale vide Ext-1 for last three decades he is possessing the suit land and 

on such plea one additional issue no-7 was framed and subsequently 

answered in negative and against the plaintiff. In the light of discussion 

and decision of additional issue no-7, this court opined that plaintiff failed 

to prove his possession over the suit land since from last three decades. 

Hence, the plaintiff is not entitled to get decree of declaration of his right, 

title, interest and possession over the suit land. 

65. Now coming to the fact as to whether plaintiff is entitled to get a decree of 

cancellation of sale deed no-620/15 executed by defendant no-6 in favour 

of defendant no-7 and cancellation of mutation entries of defendant no-6 

with other reliefs. In the light of discussion and decision of Additional 

Issue no-(iii), this courtis constrained to opine that plaintiff is not entitled 

to get such relief of cancellation of sale deed vide Ext-18 and mutation 

entries of defendant no-6.  

66. Now arriving to the question whether the plaintiff is entitled for specific 

performance of contract on execution of registered sale deed in respect of 

the suit land measuring an area of 2 Katha on payment of Rs.1, 20,000/- 
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to defendants? In the light of discussions and decision of Issue No-3 and 

Additional Issue No-(i) & (ii), this court opined that there was an 

agreement of sale and purchase of suit land between the plaintiff and 

deceased defendant no-1 Bega Gour at consideration of Rs.210000/- and 

said Bega Gor received an amount of Rs.90, 000/- from the plaintiff as 

advance and subsequently, declined to execute registered sale deed in 

favour of the plaintiff. It further proved and established that plaintiff is still 

ready and willing to perform his part of contract. During the pendency of 

the suit said defendant no-1 Bega Gour died and his grand children‘si.e. 

defendant no-1(i) & 1(ii) were impleaded in this case. Admittedly, the 

brothers and other legal heirs of late Dhaniram Gour are not the parties of 

concluded contract executed between the plaintiff and defendant Bega 

Gour. The minor grandchildren of late Bega Gour were impleaded as 

parties to the suit and their father named Swapan Bauri who is the 

defendant no-6 represented the minor defendants in this suit. 

67. Now question is whether suit may be decreed by way of granting relief of 

specific performance against them. To answer that question let we peruse 

the evidences on record and factual matrix of the case. On meticulous 

perusal of entire case record it unveiled before this court that PW-1 in his 

cross-examination acknowledged that Dhaniram Gour was the original 

pattadar of land measuring 2 Bigha 2 Katha 12 Lessas and after death of 

said Dhaniram Gor his four sons became the owners of the land by 

inheritance. He also admitted that if the aforesaid land measuring 2 Bigha 

2 Katha 12 Lessas is divided amongst the four sons of Dhaniram Gour 

then the share of each of them would be 3 Katha 3 Lessas. Exts.2 and 7 

Jamabandi submitted by him, the name of four sons of Dhaniram Gour are 

mentioned as pattadars. He also admitted that Bega Gour sold 1 Katha 

land to Suklal Gour. Bega Gour and Ganga Gour gifted 4 Kathas of land 

out of suit Dag to daughter of Bega Gour named Purnima Gour and 

mutation was done in her name. He also affirmed that after death of 

Purnima, said land mutated in the name of her husband Swapan Bauri. 

Mutation was done in 1 Katha 1 Lessa of land in the name of Khitish 
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Sarkar by right of sale. Vide Ext.7 Jamabandi it disclosed that so far Bega 

Gour transferred 5 Kathas 1 Lessa of land by way of sale and gift. 

68. Hence, from the evidence presented by plaintiff himself as PW-1, it proved 

before this court that original owner of the suit land was Dhaniram Gour 

and after his death, his four sons including the defendant No.1 Bega Gour 

inherited the land measuring 2 Bigha 2 Katha 12 Lessas of Dag No.198, 

Patta No.79 and Bega Gour transferred 5 Katha 1 Lessa of land by way of 

sale and gift. PW-1 himself admitted during his cross-examination that 

after death of Dhaniram Gor each of his son‘sshares would be 3 Katha 3 

Lessas. If so then it disclosed from Ext.7, Jamabandi, that defendant No.1 

Bega Gour has already transferred land more than of his share i.e. 5 

Kathas 1 Lessa of land by way of sale and gift. Hence, the evidence 

accessiblefrom PW-1 makes it crystal clear that the defendant No.1 Bega 

Gourwho died during the pendency of the suit has already disposed of 

land more than of his share. 

69. Learned advocate appearing on behalf of the plaintiffspiritedly submitted 

before this court that DW-1 in his cross-examination admitted they all the 

legal heirs of Late Dhaniram Gour inherited 7 Bighas of land from the land 

of their father, if so then said Bega Gour is the actual owner of entire land 

of suit dag and patta. In the light of submissions put forwarded by the 

plaintiff counsel this court meticulously appreciated the evidence of DW-1 

and it finds that DW-1 nowhere claimed that 7 Bighas of land claimed by 

him is the part of suit land. The DW-1 further did not clear that 7 Bighas 

of land inherited by Bega Gour alone is also the part of suit land. DW-1 

during his cross-examination further testified that he has share in suit land 

measuring 2 bighas 2 Katha 12 Lessas. He has contested the suit because 

he has land over the land of Bega Gour.  

70. Therefore in the light of all the aforesaid discussions coupled with the 

evidence of plaintiff (PW-1) this court finds that defendant Bega Gour 

already disposed of his share from the land of suit dag and patta. 

Furthermore, at the time of execution of agreement of sale said Bega Gour 

was have no share over the land measuring 2 Bigha 12 Katha 10 Lessa. 

Hence, the plaintiff is not entitled to get any reliefs of specific performance 
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of contract. If so, then whether plaintiff is entitled to an alternative relief 

like recovery of earnest money paid as an advance to Bega Gour even 

though plaintiff had not prayed such relief in his pleadings? 

71. Section 20 (1) of the Specific Relief Act states that, the jurisdiction to 

decree specific performance is discretionary. The equitable discretion to 

grant or not to grant a relief for specific performance also depends upon 

the conduct of the parties.  The necessary ingredient has to be proved and 

established by the plaintiff so   that   discretion   would   be   exercised   

judiciously   in   favour   of   the plaintiff.  At the same time, if the 

defendant does not come with clean hands   and   suppresses   material   

facts   and   evidence   and   misled   the Court, then such discretion 

should not be exercised by refusing to grant specific performance. The 

Court is not bound to grant such relief merely because it is lawful to do so. 

72. In the case of Sadar Singh Vs. Kirshna Dev, 1994 SCC (4) the 

Hon'ble Supreme Court has observed :―The circumstances specified in  

Section 20 are illustrative and not exhaustive.  The Court would take into   

consideration   the   circumstances   in each   case,   the   conduct   of   

the   parties   and respective interest under the contract. 

73. To sum up the aforesaid discussions, this court finds that as per the 

plaintiff‘s evidence the deceased defendant Bega Gour has already 

disposed of his share from the land measuring an area 2 Bigha 12 Katha 

10 Lessa by way of gift and transfer through sale. If so, then it hardly 

possible for the court to pass decree of specific performance against the 

suit land knowing about the fact that suit land stands in the name of co-

sharers of said Bega Gour and there was no agreement executed between 

those co-sharers with the plaintiff. It is a settled proposition of law sets by 

the Hon‘ble Supreme Court in the case ofKartar Singh V. H arjinder 

Singh ; 1990 (3) SCC 517, that the reliefs claimed in a property which 

is scattered can‘t be a ground of refusal of specific performance of 

contract. In this case said ratio of Hon‘ble Apex Court not appears to be 

applicable as circumstances of both the case are different and in this case 

it has been already established that there is no share remains over the suit 
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land of the vendor of Ext.-1. Accordingly, the reliefs of specific 

performance cannot be passed in this case. 

74. In this case no alternative reliefs like recovery of money prayed by the 

plaintiff. Now the question is if the parties failed to pray any reliefs 

specifically in the pleadings, whether the court does have any jurisdiction 

to grant such reliefs. Hon‘ble Supreme Court in Shehla Burney vs. Syed 

Ali Mossa Raza held that no relief can be granted against a party unless 

it has been specifically claimed in the suit or petition, as mandated by 

Order VII Rule(s) 5 & 7 of the Code of Civil Procedure.  

75. In this connection, Order VII, Rule 5 is relevant and is set out below: - "5. 

Defendant's interest and liability to be shown. - The plaint shall 

show that the defendant is or claims to be interested in subject-matter, 

and that he is liable to be called upon to answer the plaintiff's demand."  

Order VII, Rule 7 of CPC is also relevant which states that every plaint 

shall state specifically the relief which the plaintiff claims either simply or 

in the alternative, and it shall not be necessary to ask for general or other 

relief which may always be given as the Court may think just to the same 

extent as if it had been asked for. And the same rule shall apply to any 

relief claimed by the defendant in his written statement." 

76. In Sheikh Abdul Kayum and others v. Mulla Alibhai and 

others [AIR 1963 SC 309] it has been held by this Court that it does 

not lie within the jurisdiction of a Court to grant relief against defendant 

against whom no reliefs have been claimed and same principles retreated 

by Hon‘ble Apex Court in Scotts Engineering, Bangalore v. Rajesh P. 

Surana and others [(2008) 4 SCC 256]. 

77. In Messrs. Trojan & Co. Vs. RM.N.N. Nagappa Chettiar AIR 1953 

SC 235, Hon‘ble Supreme Court considered the issue as to whether relief 

not asked for by a party could be granted and that too without having 

proper pleadings. The Court held as under:--"It is well settled that the 

decision of a case cannot be based on grounds outside the pleadings of 

the parties and it is the case pleaded that has to be found. Without an 

amendment of the plaint, the Court was not entitled to grant the relief not 

http://indiankanoon.org/doc/228701/
http://indiankanoon.org/doc/228701/
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asked for and no prayer was ever made to amend the plaint so as to 

incorporate in it an alternative case." 

78. A similar view has been re-iterated by Hon‘ble Supreme Court in Krishna 

Priya Ganguly etc.etc. Vs. University of Lucknow & Ors. etc. AIR 

1984 SC 186; and Om Prakash & Ors. Vs. Ram Kumar & Ors., AIR 

1991 SC 409, observing that a party cannot be granted a relief which is 

not claimed. Hon‘ble Supreme Court in dealing with the same issue, in 

Bharat Amratlal Kothari Vs. Dosukhan Samadkhan Sindhi & Ors., 

AIR 2010 SC 475 held:--"Though the Court has very wide discretion in 

granting relief, the court, however, cannot, ignoring and keeping aside the 

norms and principles governing grant of relief, grant a relief not even 

prayed for by the petitioner." 

79. In Fertilizer Corporation of India Ltd. & Anr. Vs. Sarat Chandra Rath 

& Ors., AIR 1996 SC 2744, this Hon‘ble Supreme Court held that "the 

High Court ought not to have granted reliefs to the respondents which 

they had not even prayed for.  

80. In view of the above, law on the issue can be summarised that the Court 

cannot grant a relief which has not been specifically prayed by the parties 

and consequent to that in this case the plaintiff is not entitled to get any 

reliefs of recovery of earnest money that was being paid to Bega Gour as 

an advance amount.  

81. Therefore in the light of all the aforesaid discussions, this court is 

constrained to opine that plaintiff is not entitled to get any reliefs as 

prayed for and plaintiff further not entitled to get any others reliefs. 

Hence, both the aforesaid issues are answered in negative and against the 

plaintiff. 

82. In the result plaintiff suit is dismissed with cost. Prepare the decree 

accordingly. Judgment is pronounced and delivered in open court under 

the hand and Seal of this court on 28th day of November, 2019.  
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APPENDIX 
 

1. Plaintiff’s witnesses:- PW-1 : Krishna Shil 
PW-2: Hiren Mandal 
PW-3: Bhajan Sarkar 
PW-4: Biswajit Shil 
PW-4: Subrata Lodh 
PW-5: Kalpa Bora 
PW-6: Hiranya Bora 

2. Plaintiff’s exhibits    :-  
Ext.1 is the original agreement of sale dated     02-02-2012 
Ext.1 (1) and 1(2) are the signatures of Bega Gour 
Ext.1 (3) is the signature of witness No.1 Shati Ranjan 
Dhar 
Ext.1 (4) is the signature of witness No.2 Hiren Mandal 
Ext.1 (5) is the signature of deed writer Sri Dwijendra 
Debnath 
Ext.2 is the certified copy of Jamabandi PP No.79 (new) 
and 38 (old) dated 22-05-2012 
Ext.3 is the certified copy of Old Jamabandi PP No.79 
(new) and 38 (old) dated 03-02-2012 
Ext.4 is the original case record, vide Misc. Case 
No.06/107/145/2012 
Ext.4 (1) is the attachment order vide Misc. Case 
No.06/107/145/2012 dated 09-04-2012 
Ext.5 is the original registered sale deed in the name of 
purchaser/plaintiff, vide registered Deed No.1305 dated 04-
06-2012 
Ext.6is the certified copy of registered sale deed No.620 
dated 28-10-2015 
Ext.7 is the certified copy of Jamabandi PP No.79 dated 05-
04-2016 
Ext.8 is the Land Holding Certificate in the name of plaintiff 
dated 13-01-2012 
Ext.9 to 11are the Land Revenue pay receipts 
Ext.13 is the New Jamabandi Book of village Katonigaon, 
Mouza- Naharbari 
Ext.14 is the Draft Chitha Book 
Ext.15 is the Draft Jamabani Book of Katonigaon village  
Ext.16 is the Chitha Book of village Katonigaon, Mouza- 
Naharbari 
Ext.17 is the Jamabani Book of village Katonigaon, Mouza- 
Naharbari 
Ext.18 is the scan copy of deed No.620 dated 28-10-2015 
Ext.19 is the Deputy Commissioner‘s sale permission  
Ext.20 is the scanned copy of registered gift deed No.151 
of 2005 dated 02-02-2005 of Dhekiajuli Sub-Registry Office 
Ext.21 is the scanned copy of sale deed No.825 of 2000 
dated 04-05-2000 
Ext.22 is the Volume Register book No.1 Volume 5 (1997) 
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3. Defendant’s witnesses:- DW-1 : Gangaram Gour 
DW-2 :Nripen Debnath 
DW-2 :Khitis Sarkar 
 

4. Defendant’s Exhibits:-  
Ext. A is the original case record of Misc. 06/107/145/2015 
Ext. A (1) is the petition dated 31-03-2012 u/s 145 Cr.P.C 
filed by plaintiff Sri Krishna Shill 
Ext. B is the certified copy of Jamabandi of PP No.79 under 
Dag No.198 of vill – Katonigaon, Mouza- Naharbari 
Ext. C is the certified copy of registered sale deed No.152 for 
the year 2005 of Dhekiajuli Sub-Registry Office, dated 02-02-
2005, vendor Bega Gour, purchaser Khitish Sarkar 
Ext. D is the original registered Gift Deed No.151 for the 
year 2005 of Dhekiajuli Sub-Registry Office, registered on 
02-02-2005. Donors (1) Sri Bega Gour and (2) Sri Gangaram 
Gour, Donee – Smt. Purnima Gour 
Ext. D (1) to D (9) are the signatures of Bega Gour 
Ext. D (10) to D (17) are the signatures of defendant 
Gangaram Gour 
Ext. D (18) is the signature of Pocha Gour 
Ext. D (19) is the signature of witness Khitis Sarkar 
Ext. D (20) is the signature of Pocha Gour as identifier of 
donors in Sub-Registry Office 
Ext. E is the original registered sale deed No.620 for the year 
2015 of Dhekiajuli Sub-Registry Office, registered on 28-10-
2015, vendor Sri Swapan Bauri, and purchaser – Sri Nripen 
Debnath 
Ext. E (1) to E (7) are the signatures of vendor Swapan Bauri 
Ext. E (8) is the signature of purchaser Nripen Debnath 
Ext. E (9) is the signature of identifier Khitish Sarkar 
Ext. E (10) is the signature of Khitish Sarkar as witness 
Ext. E (11) is the signature of defendant No.1 
Gangaram Gour 
Ext. E (12) & E (13) are the signatures scribe Sri Amal 
Chakraborty 
Ext. F (1) & F (3) are the land revenue paying receipts 
Ext. G is the certified copy of petition dated 31-03-2012 u/s 
145 Cr.P.C 
Ext. G (1) is the certified copy of non-FIR case No.3/2012 
Ext. G (2) is the certified copy of order dated 09-04-2012, 
07-05-2012 by District Magistrate and Addl. District 
Magistrate 
Ext. G (3) is the order dated 24-04-2012 by Addl. Sessions 
Judge (FTC) in Crl. Revision No.22 (S-2) 2012 
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