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      HIGH COURT FORM NO. (J) 2 

    HEADING OF JUDGMENT IN ORIGINAL SUIT/ CASE 

   IN THE ORIGINAL COURT OF THE MUNSIFF, BISWANATH CHARIALI 

    

     PRESENT: SMT. NEHA SAIKIA, MUNSIFF 

     Friday, the 18th Day of April, 2019 

      Title Suit Case No. 07 / 2015 

1. Smti. NaniBalaDhar 

2. Subhash Chandra Dhar 

3. KalpanaDey 

4. Alaka Nag 

5. SwapanaDey  ………………. Plaintiffs 

      Versus                           

1. Sabitri Sarkar 

2. Mridula Das 

3. LaxmiDey 

4. Purnima Dutta                        ………………. Defendants 

   

    PROFORMA DEFENDANTS: 1. ArchanaDey 

      

  This suit/ case coming on for final hearing on 20.02.2019 in the presence of 

Kishore Deka andChinmoyBarua…..Advocate for the Plaintiffs  

Gopal Borah   …..Advocate for the Defendants 

And having stood for consideration to this day the Court delivered the 

following judgment: 
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    JUDGMENT 

1. This is a suit for declaration of right, title and interest of the plaintiff 

against the defendantswith a prayer for evicting the defendants from the 

two rooms in the suitland and demolishing and removing the 

houses/structures etc. therein and also a prayer of recovery of mesne 

profit and for permanent injunction.  

 

2. The story of the Plaintiffsas per the plaint in brief is that the 

Plaintiff no. 1 is the wife, Plaintiff no. 2 is the son, Plaintiffs no. 3, 4 and 5 

and proforma defendantare the daughters of Late Khitish ChandraDhar 

who during his lifepurchased 3 katha 11 lessa of land under dag no. 59 

(new dag no. 39, P.P no. 178)vide registered sale deed no. 2579/1955 

and purchased another 1katha 9 lessa of land under dag no.79 (new dag 

no. 84, P.P no. 254), a total of 1bigha land under P.P no. 32 from one 

ManiramRewani on 01.12.1955 and since then Late Khitish ChandraDhar 

became the sole and absolute owner and possessor of the said 1bigha of 

landand accordingly his name had been mutated in the revenue records. 

After the death of Khitish ChandraDhar on 10.03.1991 the plaintiffs and 

the proforma defendantthat includes his wife, son and daughters became 

his legal heirs and successors.  

 

3. The plaintiffs also stated that the land under dag no. 84, measuring about 

3katha 3lessa was jointly purchased by Late Khitish ChandraDhar and his 

wife’s brother Sri Rakhal Chandra Sarkar and they both became the 

owners of half of the aforesaid jointly purchased land. Plaintiff no. 2 

subsequently sold 1katha 4lessa of land under dag no.84 to one Bhupen 

Mohan Choudhury vide a registered sale deed no. 1239/1998 on 

22.12.1998 and even Rakhal Chandra Sarkar also sold 1katha 4lessa land 

under the said dag on 12.06.2002 vide registered sale deed no. 868/2002 

to another Smt. Radhika Devi. Hence, according to the plaintiff both 

parties have equal 7 ½ Lessas of land in the said dag. 
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4. Thereafter, it is alleged by the plaintiffs that during the life of their father, 

Khitish Chandra Dhar constructed two rooms in a portion of land under 

new Dag nos. 39 and 84 and on request of Rakhal Chandra Dhar, he was 

allowed to reside at those two houses and continued to stay therein even 

after the death of Khitish Chandra Dhar since 1965 and in the year 1993, 

he constructed 7 rooms temporary in nature in a portion of plaintiffs and 

proforma defendants land by taking permission from Plaintiff no. 2 and 

had rented the said rooms thereafter. He even promised that he would 

vacate the land and houses when the plaintiff ask for.  

 

5. But after the death of Rakhal Chandra Dhar on 20.01.2009, his legal heirs 

became the permissive occupier of the 7 rooms. The defendants were 

only the permissive occupier of the 7 rooms and also the two other rooms 

where they resides, but they illegally mutated their names in the land 

records and became the owner and possessor of the land of the plaintiffs. 

After knowing this, the plaintiffs served two notices to the defendants on 

06.02.2015 and also on 28.05.2015 respectively but they found some 

mistakes in the notice issued to the plaintiffs earlier. Through the notices 

the plaintiffs asked the defendants to vacate the two rooms and demolish 

the other 7 rooms from their land but the defendants claimed that land to 

be their father’s through a reply. But the plaintiffs’ claims that since the 

defendants are occupying their land and they did not vacate the land as 

per the notice within 28.06.2015, from 29.06.2015 the defendants would 

be treated as trespassers and they are entitled to pay Rs.100/- per day as 

mesne profit in the land till the date they are evicted therefrom. 

Hence the plaintiffs prayed for the following relieves: 

i. For declaration of plaintiffs right, title, interest in the suitland 

and for recovery of possession of the two rooms and demolish 

the other 7 rooms. 

ii. For recovery of mesne profit at the rate of Rs.100/- only per 

day from 29.06.2015 till recovery of possession. 
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iii. For permanent injunction restraining and prohibiting the 

defendants and his men, agents from constructing any houses/ 

structure in the suitland. 

iv. Cost of the suit and any other relieves. 

 

6. The plaint being admitted, process was issued against the Defendants 

and Proforma Defendant. The Proforma Defendant, ArchanaDey did not 

appear nor took any steps on her behalf even after receiving summons, 

hence the suit proceeded ex-parte against her on 20.05.2016. Defendants 

on the other hand appeared and filed Written Statement taking pleas that 

there is no cause of action for the suit; suit is not maintainable in its 

present form and manner; and denied the allegations made in the plaint. 

 

7. The story of the Defendants as per their written statement is 

that their father LateRakhal Chandra Sarkar and Plaintiff’s father Late 

Khitish Chandra Dhar jointly purchased 1 bigha of land vide a registered 

Sale deed no. 2579/1955 though the deed bears the name of only 

Plaintiff’s father. He took 50% of the consideration money from their 

father and partitioned the said 1 bigha of land equally, 2 Katha 10 Lessas 

of land each amongst both of them. So, the land was accordingly mutated 

in the name of the father of Defendant’s later with lawful procedures 

during the life of both the actual owner and purchaser. The defendant’s 

also claimed that both Late Rakhal Chandra Sarkara and Late Khitish 

Chandra Dhar jointly purchased anaotherhalf lessa less that 3 Katha 3 

Lessa land from dag no. 84 through registered sale deed no. 262/276 of 

1961 and thereafter sold some portions of land as stated by the plaintiffs 

to one Bhupen Mohan Chaudhury and Radhika Devi and after the sale, 

only 7 ¼ Lessa portion of land remains in the hand of both Late Rakhal 

Chandra Sarkar and Late  Khitish Chandra Dhar and not 7 ½ Lessa. 
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8. The defendants claimed in their written statement that the two rooms 

claimed by the plaintiffs are actually constructed by their father prior to 

1959 over his share of land and residing there since then and accordingly  

the name of Late Rakhal Chandra Sarkar had been mutated in the land 

records as the owner and possessor of the suitland and after his death his 

legal heirs and successors became the absolute owner of the same as 

according to them since both lands under dag no. 39 and 84 are adjacent 

to each other, the land was not clearly demarcated in the year 1955 and 

1961.After the last Settlement Operation, the Revenue Authority issued 

KhirajPatta Lease for the town lands in the name of both Late Rakhal 

Chandra Sarkara and Late  Khitish Chandra Dhar and accordingly the 

plaintiffs has no right over the suitland as the defendants are occupying 

their own property and they are not the permissive occupier but the 

original owner. As such, the Defendants submitted that the plaintiffs are 

not entitled to get any decree as prayed for and prayed for dismissal of 

the suit with cost.              

 

9. Plaintiffsadduced evidence of4 witnesses and exhibited several 

documents. On the other hand, defendants also adduced evidence of 3 

witnesses in support of their suit.    

 

10. ISSUES: From the pleadings of the parties, following issues were framed 

by my learned predecessor: 

I. Whether the suit is maintainable? 

II. Whether Khitish Chandra Dhar and Rakhal Chandra 

Sarkar jointly purchased land under Dag no. 84 of 

Periodic Patta no. 254 situated at Kalyanpur, Biswanath 

Chariali of which is half lessa less than 3 katha 3 Lessa? 

III. Whether RakhalChandra Sarkar is not permissive 

possessor but absolute owner of two room house 

constructed by him over land under Dag no. 39 and 

84? 
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IV. Whether the defendants are trespassers in the suit 

house and land on and from 29.06.2015? 

V. Whether the plaintiffs have right, title and interest over 

the suit land? 

VI. Whether the plaintiffs are entitled to get any relief or 

relieves as claimed for? 

VII. To what other relief or relieves the parties are entitled 

for? 

 

11. Heard argument put forwarded by learned counsel of both sides. Perused 

Case Records carefully to arrive at a decision on the issues. The Plaintiffs 

side submitted relevant judgments in support of their suit. I have gone 

through the judgments laid down by Hon’ble Gauhati High Court in the 

case of Goya Prasad Khemani vs. Assam Board of Revenue &Ors and also 

of DayalHari Paul vs. Pradip Kumar Lahkar. 

    

  Discussion, decision and reasons thereof: 

 

12. Issue No. I: From the pleadings in the plaint and further from that in 

written statement it appears that the defendant did not mention any 

specific reason as to why the suit is not maintainable. It appears that 

answering defendants have not pleaded anything specifically as to in what 

manner the instant suit is not maintainable. Be that as it may, I do not 

find anything that may render the instant suit not maintainable under any 

provisions of CPC or any other law for the time being in force. The 

suitland is within the jurisdiction of this court, the plaintiffs have paid the 

ad voleram court fee and as the suit is for declaration of right, title and 

interest, the valuation of suit is not disputed. After scrutinizing the plaint, 

I have not found any defect which can render the suit bad under any 

provisions of law. Moreover, according to Order VIII Rule 2 of CPC 

defendants are under obligation to state all facts which would show that 

the suit is not maintainable but in the case in hand no such facts have 

been pleaded by  



7 
 

 

the defendants. Therefore, the suit is maintainable in its present form and 

manner. 

 

13. Issue No. II: It is stated both in the plaint and the written statement 

that both Khitish Chandra Dhar and Rakhal Chandra Sarkar jointly 

purchased land under Dag no. 84 of Periodic Patta no. 254 at Kalyanpur, 

Biswanath Chariali comprising of about 3 katha 3 Lessa land but 

defendants claims that there is half lessa less to 3 Katha 3 Lessa land to 

it. PW 1 stated that his father solely purchased 1 Bigha of land at first and 

became the sole owner of the 1 Bigha Land under two Dags and later 

both Khitish Chandra Dhar and Rakhal Chandra Sarkar jointly purchased 

land under Dag no. 84 of Periodic Patta no. 254 at Kalyanpur, Biswanath 

Chariali comprising almost 3 katha 3 Lessa land. The PWs and DWs both 

mentioned about two registered deeds, 2579/1955 and262/1961 and 

after perusal of the two deeds, it has become clear that 1 bigha of land 

was purchased by Khitish Chandra Dhar alone and vide the other deed 

about 13 ½ lessasland was purchased by both Late Khitish Ch. Dhar and 

Late Rakhal Ch. Sarkar jointly. The same is established by exhibited 

documents, Ext. 1 and Ext. B. The same is admitted by DW 1, Mridula 

Das. Nowhere it was proved by the parties orally or through any 

documentary evidence that both Khitish Ch. Dhar and Rakhal Ch. Sarkar 

purchased 3 katha 3 lessas of land jointly or half lessa to 3 katha 3 lessa.  

It is found that this suit is actually the matter related to 1 bigha of land 

purchased through deed no. 2579/1955 and 13 ½ lessas land purchased 

jointly vide deed no. 262/1961. The PWs clearly denied that their father 

took any 50% of money from the defendants’ father and gave him half of 

the land that he purchased alone. But surprisingly the land was mutated 

in the name of late Rakhal Ch. Sarkar in the year 1959 and during the life 

of Khitish Chandra Dhar, he never raised any objection to it nor had any 

dispute regarding his stay at his portion of land. The same is reiterated by 

other PWs as well. The defendants on the other hand affirmed with the 

help of the document that their father and Late Khitish Ch. Dhar jointly 

purchased 13 ½ lessa land from dag no. 84 under P.P no. 254 on the 

other hand,the plaintiffs side failed to establish through any 



8 
 

documentary evidence that there is any joint purchase of 3 katha 3 lessa 

land. Hence, the issue is held to be negative. 

 

14. Issue No. III and IV: The PWs admitted in their plaint as well as in 

their evidence in affidavit that in the year 1965 itself the defendant’s 

started residing at the two houses constructed by their father Late Khitish 

Chandra Dharin a portion of land under new Dag nos. 39 and 84 and 

continued to stay there without any dispute with his family till 1991 with 

due permission and that was allowedonly on request of Rakhal Chandra 

Dhar. He was allowed to reside further at those two houses and 

continued to stay therein even after the death of Khitish Chandra Dhar 

from 1965. In the year 1993, Late Rakhal Chandra Dharagain with a 

permission from Plaintiff no. 2constructed 7 rooms temporary in nature in 

a portion of plaintiffs and proforma defendants land and had rented the 

said rooms thereafter. He even promised that he would vacate the land 

and houses when the plaintiff ask for. So according to the plaintiffs, after 

the death of Rakhal Chandra Dhar on 20.01.2009, his legal heirs became 

the permissive occupier of the 7 rooms.And even when the plaintiffs 

asked the defendants to evict the rooms and demolish the 7 rooms given 

on rent through notice, the defendants at once denied to evict the same 

claiming that the two rooms were constructed by their father Late Rakhal 

Ch. Sarkar and they have constructed the 7 rooms given for rent in their 

portion of land and they are not the permissive occupier of the land but 

absolute owner and possessor of the two houses and other 7 rooms given 

on rent. To establish their fact, the defendant’s side submitted electricity 

bills and other tax paying bills in their names. Moreover, PW 2 admitted 

that he has the knowledge about those bills and payment of taxes by the 

defendants since long from the time they have been occupying the 

houses.  

 

15. Moreover, it is very difficult to believe that how can a person stay in a 

portion of land and also give rent to other persons that belongs to other 

person without any dispute and issue from the other side since 1965 to 

2015because according to the plaintiffs, they send notice to the 

defendants  
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to evict the land on 06.02.2015 and also on 28.05.2015 respectively and 

that almost for 50 years, there was no dispute between the parties. The 

plaintiffs themselves admitted that they made some mistakes in the 

notices issued to the plaintiffs both times. Through the notices the 

plaintiffs asked the defendants to vacate the two rooms and demolish the 

other 7 rooms from their land but the defendants claimed that land to be 

their father’s through a reply. But the plaintiffs’ claims that since the 

defendants are occupying their land and they did not vacate the land as 

per the notice within 28.06.2015, from 29.06.2015 the defendants would 

be treated as trespassers and they are entitled to pay Rs.100/- per day as 

mesne profit in the land till the date they are evicted therefrom. The 

exhibited documents and the mutation of name of late Rakhal Ch. Sarkar 

over theportion of land makes it clear that the defendants are not the 

permissive occupier but the actual owner of the said land and therefore 

since 1965 they have been occupying it without any dispute. Moreover, 

the plaintiff’s side failed to show the demarcation of land portions that 

which portion belongs to plaintiffs and which portion belongs to 

defendants.However, the defendantsclaiming half portion of 1 bigha of 

land to be theirs is not established through any documentary evidence as 

merely stating that the father of the plaintiff had taken 50% money in lieu 

of the half portion of 1 bigha land needs to be proved because there is no 

documentary evidence that could establish this fact. But both parties sold 

some portion of land from the jointly purchased land with due permission. 

It is not clear again as in whose portion of land the two houses are 

constructed and who had actually constructed them along with the other 

7 rooms. Since the defendants have been residing there with their family 

since 1965 and till 2015, none of the plaintiffs nor their father during his 

life for the last 50 years raise any objection to it, it can be presumed that 

the land actually belongs to defendants side as we know that while 

deciding a civil suit, the evidences both oral and documentary are to be 

balanced and there should be preponderance of probability and the party 

on whose side the evidence weigh more, the suit goes in their favour. The 

land is mutated in the name of the defendant’s father and hence, there is 

no point that creates any  
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doubt that the defendants are not the owner of the suit land having the 

rooms. It is also to be noted down that since the lands are adjacent to 

each other and it is not clearly demarcated as to which portion belongs to 

whom, it cannot be established that the defendants have trespassed into 

the land of the plaintiffs and occupied the land of the plaintiffs by residing 

in the two rooms and letting out 7 rooms on rent.Hence, both the issues 

goes in favour of the defendant and is held to be negative. 

 

16. Issue No. V:This is the main crux issue of the suit which needs to be 

decided to find out the fact as to whether the plaintiff has right, title and  

interest over the suit land and whether the defendants are illegally 

occupying the same. it is an admitted fact by the plaintiffs and the PWs 

and also the defendants along with the DWs that the suitland is mutated 

in the name of late Rakhal Ch. Sarkar and that too during the life of Late 

Khitish Ch. Dhar and he himself allowed the defendants to reside in that 

portion of land which is in dispute today and since the last 50 years they 

have been  

residing there without any dispute. Most importantly the land records 

even bear the name of late Rakhal Ch. Dhar and all the documents 

exhibited by the defendants side could establish the fact that they are 

paying the land revenue and other necessary bills. No doubt the fact 

about taking 50% money to the Plaintiff’s father during his life in lieu of 

half of the 1 bigha land that late Khitish Ch. Dhar purchased in his 

namecould not be established by any documentary evidences but the 

plaintiffs also failed to establish that the houses constructed are situated 

in their portion of land and not in the defendants side. More so, the fact 

that the plaintiffs’ father and defendants’ father jointly purchased 3 katha 

3 lessa land was not established anywhere. Finally it was revealed from 

the documentary evidence that on 13 ½ lessa of land was jointly 

purchased by both through the registered sale seed no. 262/1961 and 

both sides already sold some portions as stated above from the land they 

purchased. PW 2, NanibalaDhar had admitted in her cross-examination 

that she does not know whether her husband and brother divided the 

land equally amongst themselves and are owners of half of the land. The 

electricity bill and other  
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taxes are in the name of the defendants and it is paid by the defendants 

since the time they have been occupying the land. Moreover her husband 

did not raise any objection when the land was mutated in the name of the 

defendant’s father Late Rakhal Ch. Sarkar nor did he raised any objection 

when the revenue authority issued KhirajPatta in the name of the 

defendant’s father.  The PW 3, KalpanaDey and PW 4, Mohan Garh also 

asserted similar versions like that of the other PWs. PW 4 however has no 

any personal knowledge about the ownership of the land and who 

actually own the suitland as he shifted to some other village.PW 1 totally 

denied the fact that as claimed by the defendants, his father never took 

any 50% money from defendant’s father and became the owner of half of 

the share of the suitland. PW 1 in his cross-examination admitted that he 

was not born when his father purchased the land under Dag nos. 59 and 

79 (old) but after his birth he had seen the defendants residing in the 

other portion of their land adjacent to each other. PW 2, NanibalaDharin 

her evidence on affidavit clearly admitted that both her husband and 

brother/Rakhal Ch. Sarkar purchased 3 katha 3 lessas of land together 

and they are the joint possessors and purchasers of 3 Katha 3 Lessas of 

land and after her husband’s death, she and her children became the 

owner of the share of land together with the legal heirs of Late Rakhal 

Ch. Dhar.The DW 1, DW 2 and DW 3 being the daughters of Late Rakhal 

Ch. Sarkar clearly admitted that they had been residing in the suit land 

since the time their father was alive. They knew that the suitland was 

mutated in the name of their father and also about getting KhirajPatta 

after settlement. They exhibited documents in regard to the purchasing of 

joint property vide Registration no. 262/1961 and other relevant 

documents is support of their oral evidence. An important aspect that I 

would like to point out here is that the PWs and also DWs are not born or 

most of them were infant at the time when the land was purchased. Only 

PW 2 was present and has full knowledge about the same, but she failed 

to establish her position through her evidence. Hence, it is clear from the 

evidence on record of both the plaintiffs and defendants that Late Khitish 

Ch. Dhar and Late Rakhal Ch. Sarkar jointly purchased land under Dag 
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no. 84 of Periodic Patta no. 254 and their land is not demarcated. In view 

of my forgoing discussion, I am inclined to hold that the plaintiffs 

concealed the material facts of defendants. As such, the plaintiff failed to 

establish their right, title and interest over the suitland. Hence, the issue 

is held to be negative. 

 

17. Issues No. VI &VII:In view of the discussion and the decision 

aforesaid, it is evidently clear that the plaintiffs have failed to prove their 

right, title and interest over the suit land to claim permanent injunction 

and evict the defendants from the suit land and also demolish the 7 

rooms therein and also to recover the mesne profit. Hence both this two 

issues are decided in negative. 

      ORDER 

18. The suit is dismissed on contest without cost, both the parties shall bear 

their own cost.  

19. Let a decree be prepared accordingly.  

Given under my hand and seal of this court on the 18th day of April, 

2019, at Biswanath Chariali. 

 

 

 

 

 

Munsiff 

Biswanath Chariali 
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A-N-N-EX-U-R-E 

1. Witness for plaintiff side 

 PW 1  : Subhash Chandra Dhar 

 PW 2  : NanibalaDhar 

 PW 3  : KalpanaDey 

 PW 4  : Mohan Garh 

2. Witness for defendant side 

 DW 1  : Mridula Das 

 DW 2  : Amrit Sarkar 

 DW 3  : Krishna Kr. Dey 

3. Court Witnesses : NIL 

4. Plaintiff’s Exhibits 

 Ext. 1  : Sale deed no. 2579/1955 

 Ext. 1(1) : Signature of the seller 

 Ext. 1(2) : Signature of the draft man 

 Ext. 1(3 & 4) : Signature of witnesses 

 Ext. 2 (1 to 23): Revenue Receipt 

 Ext. 3, 4 & 5  : Certified copy of Zamabandi 

 Ext. 6   : Certified copy of the sale deed no.  

    1239/1998 

 Ext. 7   : Certified copy of the sale deed no.  

    868/2002 

 Ext. 8  : Certified copy of the Zamabandi 

 Ext. 9 (1 to 9) : Revenue Receipt of Biswanath Chariali 

    TownCommittee 

 Ext. 10, 11 &12: Notice of Advocate 

 Ext. 10 (1 & 5): Signature of Advocate 

 Ext. 11 (1) : Signature of Advocate 

 Ext. 12 (1) : Signature of Advocate 
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5. Defendant’s Exhibits 

 Ext. A  : Production notice 

 Ext. A (1 & 2) : Signature 

 Ext. B  : Deed 

  

 

 Ext. C  : Revenue Receipt 

 Ext. D  : Land Calculation Paper 

 Ext. E & F : Revenue Receipt 

 Ext. G & H : Miscellaneous Receipt 

 Ext. I, J, K & L : Electricity Bill 

 Ext. M  : Electricity connection value fixation 

 Ext. N  : Application for name mutation 

 Ext. O & P : Annual KherajiPatta 

 Ext. Q, R & S : Certified copy of Zamabandi 

 

6. Material Exhibits : NIL 

  

 

 

 

 

       

 

       Munsiff 

      Biswanath Chariali 

 

 

 

 

 

   

 


